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U.S. Customs Service 


Treasury Decisions 
19 CFR Part 4 
(T.D. 92-52) 
CLEARANCE REQUIREMENTS FOR CERTAIN U.S. VESSELS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document makes a conforming amendment to the 
Customs Regulations to reflect certain statutory changes that were 
made relating to the requirements for U.S. vessels seeking clearance for 
certain voyages. 


EFFECTIVE DATE: June 5, 1992. 


FOR FURTHER INFORMATION CONTACT: Larry Burton, Carrier 
Rulings Branch, 202-566-5706. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs is responsible for the clearance of vessels bound for foreign 
ports. Before clearing vessels, Customs is charged with ensuring that 
they meet statutory and Coast Guard requirements regarding the em- 
ployment and disembarkation of seamen. 

Section 4.69, Customs Regulations (19 CFR 4.69), now provides that 
no vessel of the U.S. bound for a foreign port outside the British North 
American possessions, the West Indies and Mexico shall be granted final 
clearance until the shipping articles of the vessel executed before a ship- 
ping commissioner on Coast Guard Form 705, 705-A, or 705-B are pre- 
sented to Customs. Section 4.69 also provides that no vessel bound for a 
foreign port shall be granted clearance until Customs is satisfied that 
there has been full compliance with the pertinent requirements of 46 
U.S.C. 599 and 672 and the Coast Guard regulations issued thereunder 
relating to allotments of wages, the language test and the crew. 
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Section 4.69 no longer accurately reflects the statutory scheme set 
forth in the shipping laws. The statutory references in the current 
§ 4.69 relating to allotments of wages to the crew and language compre- 
hension and rating of the crew, 46 U.S.C. 599 and 672, respectively, are 
no longer in effect. Public Law 98-89 (97 Stat. 600-604 and 600-605) 
repealed both 46 U.S.C. 599 and 672. Provisions concerning the lan- 
guage comprehension and rating of the crew are now found in 46 U.S.C. 
8702(b). Under that provision, a vessel described in the statute may de- 
part from a U.S. port only if at least 75 percent of the crew in each de- 
partment on board is able to understand any order spoken by the officers 
and, with certain limited exceptions, 65 percent of the deck crew are 
rated at least as able seamen. Section 8702, unlike its predecessor provi- 
sion, does not provide for denial of clearance by Customs to a violative 
vessel; it provides for a monetary penalty for violation of the provision. 
Provisions relating to advances and allotments of seaman wages are 
now found in 46 U.S.C. 10314 and 10315 relating to shipping agree- 
ments, rather than 46 U.S.C. 599; clearance can still be denied if ship- 
ping agreements do not comply with these provisions. 

In addition to these changes in the statutory scheme, 46 U.S.C. 10302, 
which was also enacted by Public Law 98-89, now generally requires, 
through 46 U.S.C. 10301, that shipping articles agreements are neces- 
sary for U.S. vessels that are of at least 75 gross tons on a voyage be- 
tween a port of the U.S. on the Atlantic Ocean and a port of the U.S. on 
the Pacific Ocean as well as for U.S. vessels on a voyage between a port in 
the U.S. and a port in a foreign country other than Canada, Mexico or 
the West Indies. 

Section 4.69, Customs Regulations, as presently worded, also does not 
accurately reflect the Coast Guard Regulations. The Coast Guard Regu- 
lations concerning the shipping articles form (46 C.F.R. 14.05-1) spe- 
cifically states that any shipping articles from other than Form 
CG-—705A that complies with statutory requirements may be utilized. 

In order to conform the Customs Regulations to the current statutory 
scheme and the Coast Guard Regulations, this document amends § 4.69, 
Customs Regulations (19 CFR 4.69). 


INAPPLICABILITY OF PuBLIC NOTICE AND DELAYED EFFECTIVE DATE 


Inasmuch as these amendments merely conform the Customs Regu- 
lations to existing law and practice, pursuant to 5 U.S.C. 553(a)(2) and 
(b)(3)(B), notice and public procedure are unnecessary, and pursuant to 
5 U.S.C. 553(a)(2) and (d)(3), a delayed effective date is not required. 


EXECUTIVE ORDER 12291 
Because this document relates to agency management, it is not sub- 
ject to E.O. 12291. 
REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required, the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not apply. 
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DRAFTING INFORMATION 

The principal author of this document was Harold M. Singer, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 

List oF SUBJECTS IN 19 CFR Part 4 

Customs duties and inspection, Cargo vessels, Maritime carriers, 

Vessels. 
AMENDMENT TO THE REGULATIONS 

Part 4 of the Customs Regulations (19 CFR Part 4) is amended as set 

forth below: 
PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority for part 4 continues to read as follows and the 
specific authority for § 4.69 is added: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. App. 


* * * * ok * * 
§ 4.69 also issued under 46 U.S.C. 10301, 10302, 10314, and 10315. 


* * * * * * * 


2. The heading and contents of § 4.69 are revised to read as follows: 


§ 4.69 Shipping articles. 

No vessel of the U.S. on a voyage between a U.S. port and a foreign 
port (except a port in Canada, Mexico, or the West Indies), or if of at least 
75 gross tons, on a voyage between a U.S. port on the Atlantic Ocean and 
a U.S. port on the Pacific Ocean, shall be granted clearance before pres- 
entation, to the appropriate Customs officer, of the shipping articles 
agreements, including any seaman’s al‘otment agreement, required by 
46 U.S.C. Chapter 103, in the form provided for in 46 CFR 14.05-1. 

CAROL HALLETT, 
Commissioner of Customs. 


Approved: January 22, 1992. 
Peter K. NuNEz, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 5, 1992 (57 FR 23944)] 
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(T.D. 92-53) 


FOREIGN CURRENCIES 
DatLy RaTES FOR COUNTRIES NOT ON QUARTERLY List FoR May 1992 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, May 25, 1992. 


Greece drachma: 


May 1, 1992 $0.005198 
May 4, 1992 .005185 
May 5, 1992 .005179 
May 6, 1992 .005208 
May 7, 1992 .005187 
May 8, 1992 .005152 
May 11, 1992 .005167 
May 12, 1992 .005193 
May 13, 1992 .005233 
May 14, 1992 .005251 
May 15, 1992 .005236 
May 18, 1992 .005283 
May 19, 1992 .005294 
May 20, 1992 .005255 
May 21, 1992 .005207 
May 22, 1992 .005181 
May 26, 1992 .005215 
May 27, 1992 .005137 
May 28, 1992 .005155 
May 29, 1992 .005208 


South Korea won: 


May 1, 1992 $0.001277 
May 4, 1992 001277 
May 5, 1992 N/A 
May 6, 1992 001274 
May 7, 1992 001271 
May 8, 1992 001271 
May 11, 1992 001270 
May 12, 1992 001269 
May 13, 1992 001271 
May 14, 1992 001270 
May 15, 1992 001269 
May 18, 1992 .001269 
May 19, 1992 001267 
May 20, 1992 001285 
May 21, 1992 001270 
May 22, 1992 001268 
May 26, 1992 .001266 
May 27, 1992 001266 
May 28, 1992 001269 
May 29, 1992 001269 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list tor 
May 1992 (continued): 


Taiwan, N.T. dollar: 


May 1, 1992 

May 4, 1992 $0.039761 
May 5, 1992 .039806 
May 6, 1992 .039888 
May 7, 1992 .039952 
May 8, 1992 .039817 
May 11, 1992 .039892 
May 12, 1992 .039900 
May 13, 1992 .040145 
May 14, 1992 .040061 
May 15, 1992 .040040 
May 18, 1992 .040000 
May 19, 1992 .039997 
May 20, 1992 .040009 
May 21, 1992 .040036 
May 22, 1992 .040006 
May 26, 1992 .040090 
May 27, 1992 .040132 
May 28, 1992 .040116 
May 29, 1992 .040145 


(LIQ-03-01 S:NISD CIE) 


Dated: June 1, 1992. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 


TT a 


(T.D. 92-54) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR May 1992 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 92-35 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates: 


Holiday: Monday, May 25, 1992. 
China, P.R., renminbi yuan: 
May 1, 1992 


Japan yen: 
May 29, 1992 $0.007828 
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ForEIGN CuRRENCIES— Variances from quarterly rates for May 1992 
(continued): 


Portugal escudo: 
May 12, 1992 $0.007407 
May 13, 1992 .007413 
May 14, 1992 .007463 
May 15, 1992 .007457 
May 18, 1992 .007544 
May 19, 1992 .007559 
May 20, 1992 .007496 
May 21, 1992 .007452 
May 22, 1992 .007436 
May 26, 1992 .007482 
May 27, 1992 .007383 
May 28, 1992 .007406 
May 29, 1992 .007519 


Sri Lanka rupee: 
May 1, 1992 N/A 
May 4, 1992 N/A 
May 5, 1992 N/A 
May 6, 1992 N/A 
May 7, 1992 N/A 
May 8, 1992 N/A 
May 11, 1992 N/A 
May 13, 1992 N/A 
May 14, 1992 N/A 
May 15, 1992 N/A 
May 18, 1992 N/A 
May 19, 1992 N/A 
May 21, 1992 N/A 
May 22, 1992 N/A 
May 26, 1992 N/A 
May 27, 1992 N/A 
May 28, 1992 N/A 
May 29, 1992 N/A 


Thailand baht (tical): 
May 1, 1992 N/A 


United Kingdom pound: 
May 12, 1992 $1.813000 
May 13, 1992 1.813000 
May 14, 1992 1.822000 
May 15, 1992 1.818500 
May 18, 1992 1.835500 
May 19, 1992 1.839500 
May 20, 1992 1.830800 
May 21, 1992 1.817000 
May 22, 1992 1.814200 
May 26, 1992 1.828000 
May 29, 1992 1.829000 


(LIQ-03-01 S:NISD CIE) 
Dated: June 1, 1992. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 
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Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 3, 1992. 
The following are decisions of the United States Customs Service 
determined to be of sufficient interest or importance to warrant publica- 
tion in the CustoMs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 92-16) 


This ruling addresses the proper country of origin marking require- 
ments for transesophageal imaging transducers (T-Probes) con- 
structed in part of U.S. component materials and the adequacy of this 
marking in meeting specific standards as set forth in 19 U.S.C. 1304 
and 15 U.S.C. 1124. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, February 18, 1992. 
File: HQ 734095 


MAR-2-05 CO:R:C:V 734095 AT 
Category: Marking 


WILLIAM D. OuTmaN, II, Esq. 
BAKER & McKENZIE 

815 Connecticut Avenue, N.W. 
Washington, D.C. 20006-4078 


Re: Country of origin marking of transesophageal imaging transducers 
(“T-Probes”) imported from Holland and made with U.S. compo- 
nent; clearly indicate country of origin; 19 U.S.C. 1304; 15 U.S.C. 
1124; confusing/deceptive country of origin marking; HQ 733266; 
HQ 733981; American Burtonizing Co. v. United States. 


7 
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DEAR Mr. OUTMAN: 

This is in response to your letters dated March 21, 1991 and June 20, 
1991, on behalf of Hewlett Packard Company (Hewlett Packard) re- 
questing a binding and prospective ruling on the country of origin mark- 
ing of T-Probes imported from Holland. A sample T-Probe in its case 
was shown to us during a meeting. For purposes of this ruling, it is as- 
sumed that the country of origin of the T-Probe is Holland. 


Facts: 

Hewlett Packard imports medical testing devices called T-Probes 
from Holland. As imported, the T-Probe contains two different country 
of origin markings: A “Made in Holland” marking and a “Made in USA” 
marking. The “Made in Holland” marking clearly appears in large let- 
ters on a metal plate affixed to the connecting element of the device (the 
connector). The plate also provides technical data and care instructions. 
The “Made in USA” marking is molded into the plastic housing of the 
gastroscope component of the T-Probe. The U.S. marking is less readily 
apparent than the “Made in Holland” marking on the metal plate; how- 
ever, it can be readily seen if one was to examine the T-Probe. 

The sample T-Probe you showed us was presented in a carrying case. 
You indicated that the T-Probe is both imported and sold in this case. 
When the case was opened, the “Made in Holland” serial plate on the 
connector was in plain view and the “Made in USA” marking is hidden 
from view. In order to see the “Made in USA” marking, the T-Probe 
must be removed from the case. 

You indicate that the gastroscope, the component on which the “Made 
in USA” marking appears, is manufactured in the U.S. and that the 
marking is molded into the plastic housing at the time of manufacture. 
You further indicate that this marking is the standard marking applied 
by the U.S. manufacturer both to the gastroscope it sells to the medical 
industry as “stand-alone” units or for “further fabrication” into inte- 
grated medical systems as in this case. You claim that if the foreign 
manufacturer of the T-Probes was to remove the “Made in USA” mark- 
ing, it could cause damage to the delicate electronics in the unit itself. 
You also claim that sales to Hewlett Packard are not of sufficient volume 
to warrant the U.S. manufacturer to modify its manufacturing process 
to remove the “Made in USA” marking from the housing. 

You claim that deception plays no role in the marketing, purchase or 
use of the T-Probe. If one examines the unit and is interested in ascer- 
taining the country of origin of the article he will find the words “Made 
in Holland” in plain view on the exposed surface of the serial plate of the 
connector. In contrast, the gastroscope has to be removed from the case 
and positioned at just the right angle for the eye to perceive the words 
molded in the plastic housing. Assuming the words were to be noted, you 
claim that it is simply not credible to suggest one would be confused, or 
even worse convinced after seeing what was difficult to view, that the 
other patently obvious representation must be incorrect. Therefore, you 
contend that the marking on the T-Probes clearly satisfies the country 
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of origin marking requirements and there is nothing misleading or de- 
ceptive in the use in this context of the gastroscope which is also prop- 
erly marked with its particular country of origin. 

Finally, you contend that country of origin is not a fact influencing the 
purchasing decision nor has there been any report of confusion over the 
country of origin. You indicate that the T-probes are marketed by 
Hewlett Packard through its own sales force which are all highly-edu- 
cated professionals. Some have engineering backgrounds while others 
have medical qualifications such as sonography training or clinical ex- 
perience using sonographic imaging. These sales personnel call on car- 
diologists, anesthesiologists and other professionals typically attached 
to an echo laboratory ina hospital or medical clinic. Further, the product 
itself is not a device purchased by the masses or the uninformed. The 
units are extremely expensive (about $30,000) and are only purchased 
by users having the educational levels and backgrounds that permit 
them to make informed purchasing decisions. 


Issue: 


Whether the marking “Made In Holland” printed on the serial plate 
attached to the connector satisfies the marking requirements of 19 
U.S.C. 1304. 

Whether the marking “Made in U.S.A.” which appears on a U.S. com- 
ponent of the T-Probe violates 15 U.S.C. 1124. 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that unless excepted every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article (emphasis added). 
The Court of International Trade stated in Koru North America v. 
United States, 701 F.Supp. 229 (1988): “In ascertaining what consti- 
tutes the country of origin under the marking statute, a court must look 
at the sense in which the term is used in the statute, giving reference to 
the purpose of the particular legislation involved.” The purpose of the 
marking statute is outlined in United States v. Friedlaender & Co., 27 
C.C.P.A. 297 at 302, C.A.D. 104 (1940): “Congress intended that the ul- 
timate purchaser should be able to know by an inspection of the marking 
on the imported goods the country of which the goods is the product. The 
evident purpose is to mark the goods so that at the time of purchase the 
ultimate purchaser may, by knowing where the goods were produced, be 
able to buy or refuse to buy them, if such marking should influence his 
will.” 

With regard to the requirement to indicate the country of origin, the 
Court of Customs Appeals has stated: 


Obviously, the purpose of section 304, which goes into great detail 
as to how the marking shall be done, was to require a marking such 
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as would be understood by purchasers of foreign-made goods as giv- 
ing definite and reliable information as to the country of origin. It is 
not reasonable to suppose that Congress, by the use of the word “in- 
dicate” meant only that the words used should hint at the country of 
origin. The object sought to be obtained by the legislature could 
best be obtained by an indication which was clear, plain, an unam- 
biguous and which did more than merely hint at the country of ori- 
gin (original emphasis added). 


American Burtonizing Co. v. United States, 13 Ct. Cust. Appls. 652, T.D. 
41489 (1926). 

The first question presented in this case, is whether the marking 
“Made in Holland” printed on the connector satisfies the marking re- 
quirements of section 1304 when the marking “Made in U.S.A.” appears 
on the plastic housing. We find that it does not. Although the country of 
origin marking “Made in Holland” would satisfy section 1304 if it was 
the only marking on the article, in this case, two country of origin mark- 
ings exist on the T-Probe, a “Made in Holland” marking on the connec- 
tor, and a “Made in U.S.A. marking on the gastroscope. If an ultimate 
purchaser was to examine the article, the country of origin of the article 
is not clear, plain, or unambiguous, and the marking “Made in Holland” 
does not indicate the country of origin as required by 19 U.S.C. 1304. 

Customs considered a similar question in HQ 733266 (August 15, 
1990) regarding the country of origin marking of engines from Brazil 
which were comprised of several component parts which were manufac- 
tured in various countries other than Brazil. The component parts of the 
engine were marked with the country of origin from where they origi- 
nated. In Brazil, these component parts were used in the manufacture of 
the engines. The country of origin marking of the components remained 
visible on the finished engine. A metal data plate containing pertinent 
information on the engine was permanently affixed to the finished en- 
gine. On the metal data plate, “Manufactured by Cummins Brazil S.A.” 
was inscribed. Customs determined that the various markings on the 
engine would be confusing to the ultimate purchaser and that the en- 
gines were not marked in accordance with the requirements of 19 U.S.C. 
1304. In order to satisfy the requirements of 19 U.S.C. 1304 to indicate 
the country of origin, Customs found that the engine should be con- 
spicuously marked “Engine made in Brazil” and that an additional ex- 
planation was necessary to clarify that the country marking on the 
components referred only to the country of origin of the components 
(e.g. “Engine Made in Brazil — Country of Origin of Component Parts as 
Marked”). 

We disagree with your claim that due to the fact that the T-probes are 
extremely expensive and are purchased by users having the educational 
levels and backgrounds that permit them to make informed purchasing 
decisions that clear country of origin marking is not required. The fact 
still remains that since the imported article is of foreign origin it must 
comply with the marking requirements of section 1304 irrespective of 
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the value of the article or the educational level and background of the 
ultimate purchaser. As stated above, two country of origin markings ex- 
ist on the T-Probe making it unclear and ambiguous as to what is the 
true country of origin of the article. 

Two alternative methods are available to bring the imported product 
into compliance with the requirements of 19 U.S.C. 1304. First, the 
“Made in U.S.A.” marking on the gastroscope could be permanently 
obliterated or concealed in some fashion which would provide the ulti- 
mate purchaser with a clear and unambiguous indication as to what is 
the true country of origin of the T-Probe satisfying the marking require- 
ments of section 1304. Alternatively, an additional explanation could be 
placed on the serial plate to clarify that the U.S. marking on the gastro- 
scope refers only to the country of origin of the gastroscope. For exam- 
ple, the serial plate could read “Made in Holland-Gastroscope 
Component Made in U.S.” This would be an acceptable way to mark the 
T-Probes since the country of origin would be clear, plain and unambi- 
guous to the ultimate purchaser upon examination of the article. Cus- 
toms has allowed this type of modified country of origin marking in the 
past to clarify the true country of origin to the ultimate purchaser. In 
HQ 733981 (June 3, 1991), Customs ruled that imported subassemblies 
made in Mexico with switches made in the U.S. and bearing a “Made in 
USA” marking were not excepted from marking under 19 CFR 134.35 or 
19 CFR 134.32(h). In addition, Customs stated that in order to comply 
with the requirements of 19 U.S.C. 1304, the switches had to marked in 
a manner which clearly indicated that the country of origin was Mexico 
and that only the switch was of U.S. origin (e.g. “Assembled in Mexico”; 
“Switch Made in USA”). See also HQ 733266, supra. 

The second question presented in this case is whether the marking 
“Made in U.S.A.” printed on the U.S. made gas‘roscope component of 
the completed T-Probe also marked “Made in Holland” is in violation of 
15 U.S.C. 1124. 

This section provides in pertinent part that imported merchandise 
which “shall bear a name or mark calculated to induce the public to be- 
lieve that the article is manufactured in the United States * * * shall not 
be admitted to entry.” Whether merchandise is violative of this provi- 
sion must be decided on a case-by-case basis and the totality of the cir- 
cumstances presented in the specific case must be taken into account. 
While there is no general test to be applied, in this case we find that the 
USA mark is not calculated to induce the public to believe that the T- 
Probe was made in the United States based on the following: 1) the 
“Made in USA” mark appears on a U.S. made component and such mark 
was affixed at the time the component was manufactured; 2) the “Made 
in USA” mark is the standard mark used by the U.S. manufacturer; 3) 
the T-Probe is conspicuously marked “Made in Holland” on the serial 
plate; and 4) the “Made in Holland” on the serial plate of the T-Probe is 
more readily apparent than the “Made in USA” mark on the housing of 
the gastroscope. 
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Holding: 

Because of the “Made in U.S.A.” marking on one of the components of 
the T-Probe, the country of origin marking “Made in Holland” printed 
on the serial plate attached to the connector does not give the ultimate 
purchaser a clear, plain and unambiguous indication of the country of 
origin of the T-Probes. In order to satisfy the requirement of 19 U.S.C. 
1304 to indicate the country of origin, additional information is neces- 
sary to clarify that the T-Probe is made in Holland and only the gastro- 
scope component is made in the U.S. A marking such as “T-Probe Made 
in Holland-Gastroscope Component Made in U.S.” or removal of the 
“Made in U.S.A.” marking on the gastroscope is required. 

For the reasons stated above, the “Made in U.S.A.” marking on the 
U.S. component of the T-Probe is not in violation of 15 U.S.C. 1124. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 92-17) 


This ruling holds that foods (goods of headings 0401 to 0404) prepared 
by the removal of butterfat are neither cheeses nor substitutes for 
cheese but rather preparations based on milk not elsewhere specified 
or included, classifiable in subheading 1901.90.3030, HTSUSA. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, September 13, 1991. 
File: HQ 088827 
CLA-2 CO:R:C:F 088827 EAB 
Category: Classification 
Tariff No.: 1901.90.3030 
RuSSELL W. MAcKECHNIE, JR., Esa. 
DONOHUE AND DONOHUE 
26 Broadway, Suite 1111 
New York, New York 10004 


Re: Classification of goods of headings 0401 to 0404. 


Dear Mr. MacKECHNIE: 

This is in reply to your letter dated February 5, 1991, on behalf of 
Westland Kaasexport B.V., in which you request a binding ruling on the 
classification of food products under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA). 
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Facts: 


The subject products are food preparations made from cow’s milk. 
One product in the form of a ten pound cylindrical wheel has been made 
by the same basic procedures used to manufacture Gouda cheese. It has 
the same fat and moisture content as Gouda cheese, but for the fact that 
all butyric fat has been removed and replaced by unspecified vegetable 
oil. The second product in the form of a four pound ball has been made by 
the same basic procedures used to manufacture Edam cheese. It has the 
same fat and moisture content as Edam cheese, but for the fact that all 
butyric fat has been removed and replaced by unspecified vegetable oil. 
To make the foods, following the removal of the butterfat and the addi- 
tion of the oleic fat, a starter culture and rennet are added. Following 
coagulation, typical processing results in the final products. Each prod- 
uct has the same plastic body and close texture, with some scattered 
small openings, found in “natural” Gouda and Edam cheeses, respec- 
tively, i.e., Gouda and Edam cheeses containing butter-or milkfat. 

You are of three alternative positions: 


1. That the products should be classified under subheading 
2106.90.60 as food preparations not elsewhere specified or in- 
cluded, dutiable at the rate of 10 percent ad valorem and not subject 
to any quota: or 

2. That the products should be classified under subheading 
1901.90.90 as food preparations of goods of headings 0401 to 0404, 
dutiable at the rate of 10 percent ad valorem and not subject to any 
quota: or 

3. That the products should be classified under subheading 
0406.90.80 as substitutes for cheese: other; containing cow’s milk 
(except soft-ripened cow’s milk). 


Issue: 
What is the proper HTSUSA classification of the subject products? 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) set forth the legal frame- 
work in which merchandise is to be classified under the HTSUSA. GRI 1 
requires that classification be determined first according to the terms of 
the headings of the tariff and any relative section or chapter notes and, 
unless otherwise required, according to the remaining GRI’s taken in 
order. 

We note that the scope of the headings for various dairy products pro- 
vided for in Chapter 4 has been limited by the Explanatory Notes to the 
HTSUSA, so as to exclude from the headings of that chapter products 
obtained from milk by replacing one or more of the natural constituents 
(e.g. butyric fats) with another substance (e.g. oleic fats). See General 
Explanatory Note (I)(c) to Chapter 4. Any such food “product” might be 
classified under either heading 1901 or 2106, id. You are of the opinion 
that “[T]he absence of butterfat and the inapplicability of the various 
quota subheadings arrayed under the heading render HTSUS subhead- 
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ing 2106.90.60999 the proper classification for Trenta [emphasis sup- 
plied].” Exactly to the contrary, it is the lack of butterfat that bars 
classification under heading 2106, HTSUSA; Explanatory Note 
21.06(3) states, “[T]he heading includes * * * [P]reparations based on 
butter or other fats or oils derived from milk * * * [emphasis supplied].” 
As provided in Explanatory Note 04.04(c), food “preparations” based on 
natural milk constituents but containing other substances not allowed 
in the products of Chapter 4 are to be classified under heading 1901. 

In consideration of the foregoing, we are of the opinion that the re- 
placement of the natural milkfat with oleic fats requires that the subject 
goods be classified under heading 1901 as “food preparations of goods of 
headings 0401 to 0404 * * * not elsewhere specified or included.” 

We are of the additional opinion that heading 1901 more specifically 
provides for the subject food preparations in view of the clearly disquali- 
fying language of chapter 4 Note (2); not having a milkfat content, by 
weight of the dry matter, of 5 percent or more, the goods cannot be con- 
sidered cheese/s. Nor can they be classified as “substitutes for cheese”, 
subheading 0406.90.8030, HTSUSA. 

The product has been processed from a mixture of skim milk and vege- 
table oil, by means of fermentation and renneting, into a cheese substi- 
tute. The curd in this product is a milk curd, and it is the curd which 
imparts the “cheese-like” character. It is only the presence of the non- 


dairy vegetable oil which precludes classification as a cheese. 


Holding: 

The subject food preparations are properly classified in subheading 
1901.90.3030, HTSUSA, which provides for food preparations of goods 
of headings 0401 to 0404, not elsewhere specified or included: Articles of 
milk of cream not specially provided for. Products so classified are sub- 
ject to a duty of 17.5 percent ad valorem. In addition they are subject to 
the quota restraints of subheading 9904.10.60, HTSUSA, and an import 
license is required. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(C.S.D. 92-18) 


This ruling holds that certain audio equipment is accorded duty-free 
treatment owing to improper suspension of the date of liquidation and 
was deemed liquidated by operation of law one year from the date of 
entry (19 U.S.C. 1504(b), items 960.60, 960.65 and 960.70, TSUS). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, September 16, 1991. 
File: HQ 087978 
CLA-2 CO:R:C:E 087978 SR 
Category: Entry 
District DirREcTOR OF CUSTOMS 
U.S. Customs SERVICE 
111 West Huron Street 
Buffalo, New York 14202 


Re: Protest No. 3004-90-00181, concerning duty-free entry for audio 
equipment. 


DEar Sir: 

The above-referenced protest concerns your denial of duty-free entry 
for articles entered under the Educational, Scientific, and Cultural Ma- 
terials Importation Act of 1982. The issue of this protest involves the 


suspension of duty for one year. 


Facts: 

The merchandise at issue consists of audio equipment that is properly 
classifiable in Schedule 7 of the Tariff Schedules of the United States 
(TSUS). The importer claimed classification under items 960.50 
through 960.70, TSUS, for duty-free treatment under the Educational, 
Scientific, and Cultural Materials Importation Act of 1982 (Public Law 
97-446). This act was enacted by Congress in order to give effect to the 
Nairobi Protocol to the Florence Agreement on the Importation of Edu- 
cational, Scientific, and Cultural Materials. It established temporary 
duty reductions for merchandise in the following categories: (1) books, 
publications, and documents; (2) works of art and collector’s pieces; (3) 
visual and auditory materials; (4) scientific instruments and apparatus; 
and (5) articles for the blind. Merchandise may be entered duty-free un- 
der this legislation provided the following conditions are met: 


(a) a Federal agency (or agencies) designated by the President de- 
termines that such an article is visual or auditory material of an 
educational, scientific or cultural character within the meaning of 
the [Act], or 

(b) [articles] are imported by, or certified by the importer to be for 
the use of, any public or private institution or association approved 
as educational, scientific, or cultural by a Federal agency or agen- 
cies designated by the President for the purpose of duty-free treat- 
ment admission pursuant to the Nairobi Protocol to the Florence 
Agreement. 
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The effective period of this Act initially expired on August 11, 1985. 
The merchandise was entered in the time period between August 12, 
1985, through December 31, 1986. After the expiration of the duty-free 
provision, Customs issued Telex 07575, dated August 1985, which pro- 
vided the following: “We have been advised by Congress that bills have 
been introduced that will retroactively extend the duty-free period. 
Therefore, duty-free entry may still be accepted, with bond, following 
the expiration of the duty-free provisions * * * Liquidations will be ex- 
tended pending the passage of appropriate legislation.” Customs Telex 
016679, dated December 1986, stated as follows: “liquidation of such en- 
tries, and all entries previously accepted under an expired Schedule 9 
provision, should be withheld until further notice from Customs head- 
quarters. Based on these telexes, Customs suspended liquidation for an- 
other year beyond the one year statutory period. 


Issue: 


Whether the merchandise at issue is allowed duty-free treatment be- 
cause of improper suspension of the date of liquidation. 


Law and Analysis: 


19 USC 1504(b) provides that liquidation may be extended by giving 
notice of the extension to the importer for the following reasons: 


(1) information needed for the proper appraisement or classifica- 
tion of the merchandise is not available to the appropriate customs 
officer; 

(2) liquidation is suspended as required by statute or court order; or 


(3) the importer, consignee, or his agent requests such extension 
and shows good cause therefore. 


A notice was sent to the importer of the merchandise at issue which 
stated that liquidation of the entry was suspended by statute or court 
order. Suspending a liquidation to wait until pending legislation be- 
comes law is not the same as a suspension by statute. Therefore, the 
liquidation date of the merchandise at issue was not lawfully extended. 
(Pagoda Trading Corp. v. U.S., 617 F. Supp. 96, 9 CIT 407 (1985); aff'd 
804 F.2d 665, 5 Fed. Cir. (T) 10 (1986)). 

19 CFR Section 159.11 provides as follows: 


Except as provided in section 159.12, an entry not liquidated within 
1 year from the date of entry of the merchandise, or the date of final 
withdrawal of all merchandise covered by a warehouse entry, shall 
be deemed liquidated by operation of law at the rate of duty, value, 
quantity, and amount of duties asserted by the importer at the time 
of filing an entry summary for consumption in proper form, with 
estimated duties attached, or a withdrawal for consumption in 
proper form, with estimated duties attached. 


Under this provision, the entries were deemed liquidated by operation 
of law one year from the date of the entry of the merchandise. The.mer- 
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chandise should be duty-free under items 960.60 and 960.65, TSUS, as 
claimed by the importer on the entry summary. 


Holding: 

The merchandise at issue shall be deemed liquidated by operation of 
law at the rate of duty, value, quantity, and amount of duties asserted by 
the importer at the time filing the entry summary for consumption. 
Therefore, the audio equipment is entered duty-free under items 960.60 
and 960.65, TSUS. This protest is granted in full. A copy of this decision 
should be attached to Form 19 to be returned to the protestant. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 92-19) 


This ruling addresses the proper country of origin marking require- 
ments for certain water heaters in sealed containers (19 U.S.C. 1304 
and 19 CFR 134.41). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, October 9, 1991. 


File: HQ 733888 
MAR-2-05 CO:R:C:V 733888 GRV 
Category: Marking 


Bruce N. SHULMAN, Esq. 

STEIN SHOSTAK SHOSTAK & O’ Hara 
1620 L Street, N.W., Suite 807 
Washington, D.C. 20036-5605 


Re: Country of origin marking of water heaters, that contain multiple, 
variously marked labels, and their sealed containers, that are 
marked to indicate compliance with State certification require- 
ments. Ultimate purchaser; 19 CFR 134.1(d)(3); conspicuousness; 
degree of visibility (print size and type); typography; Words and 
Phrases C.S.D. 91-23; 19 CFR 134.41(b); 733736; container mark- 
ing; 19 CFR 134.24(d)(2); C.S.D. 90-31; C.S.D. 80-119. 


Dear Mr. SHULMAN: 

This is in response to your letter of October 24, 1990, on behalf of 
(COMPANY NAME) requesting a ruling concerning the country of ori- 
gin marking requirements applicable to water heaters imported from 
Mexico in sealed containers. Photographs and samples of the country of 
origin marking and other labels were submitted for examination. 
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Information provided at a meeting at Customs Headquarters on May 
8, 1991, was also considered in this ruling. 


Facts: 

Your client manufactures water heaters in Mexico for export to the 
U.S. These water heaters have multiple labels glued onto their sides de- 
noting the name of the manufacturer and its U.S. locations, the country 
of manufacture, and certain consumer information concerning safe us- 
age, duration of warranty, and energy consumption. These labels are 
made of plastic and the information is printed in different print types, 
sizes, and colors. Based on the photographs submitted, we note that 
there are approximately seven labels are on a given water heater. 

The label containing the country of origin marking is actually two la- 
bels superimposed one on top another: a small, “adhesive strip type” la- 
bel, uniformly measuring 1 1/g inches in height by 5 inches in width, is 
contained within various sized larger labels, variously measuring 6-3 
1/2 inches in height by 5 1/2 inches in width, that have a transparent win- 
dow at the bottom to accommodate the smaller label; combined, the two 
labels appear as one. 

The smaller label contains the country of origin marking (“MADE IN 
MEXICO”) and the seal of the American Gas Association (AGA). Both 
markings are printed on the right side of the label in a one square inch 
space. The “MADE IN MEXICO” mark is printed in black, light-face 
type letters measuring approximately 4-point type (1/16” letters), lo- 
cated directly above the seal of the AGA, which is printed in black, light- 
face type letters measuring approximately 6-point type (1/12” letters)!. 
In the one square inch of space where these two markings appear, the 
country of origin marking is printed in a straight-line format, such that 
it occupies only 1/16 of the space, whereas, the AGA seal in printed over a 
twice encircled blue star insignia, which occupies 15/16 of the space. 

The larger labels identify, inter alia, the manufacturer’s U.S. loca- 
tions, which are printed in different — usually brighter — colors than the 
above referenced marks— some are printed in bold-face letters ranging 
in size from approximately 4—6-point type (1/16—1/12 inch letters), and lo- 
cated above the country of origin— and AGA seal— markings when the 
two labels are joined. Other, consumer-oriented information on these 
labels is also variously printed in print sizes and types ranging from 
4—122-point type and light-bold type face, and presented in different — 
usually brighter—colors. In sum, the overall condition/appearance of 
this composite label is that the country of origin marking is denoted in 
the smallest print size and lightest print type employed on the labels and 
located between U.S. references that are presented in the same or larger 
print size. 


1, point is a unit of type measurement equal to 0.01384 inch or nearly 1/72 in., and all type sizes are multiples of this 
unit. For an understanding of the print size/type terms referenced here, see the entry under “Type (printing)” in vol- 
ume 18 of McGraw-Hill Encyclopedia of Science & Technology (6th ed., 1987, or the entry under “Printing” (in 
pre-1985) or “Printing, Typography and Photoengraving” (printings since 1985) in volume 14 of The New En- 
cyclopaedia Britannica (15th ed., 1975). 
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The water heaters are packaged in sealed cardboard cartons which are 
not marked to identify the country of origin of the merchandise. How- 
ever, the cartons are marked to indicate that the merchandise complies 
with the certification requirements of the State of California’s energy 
standards, and other information, e.g., the manufacturer’s name, is pre- 
sented on the sealed cardboard box. 

Customs import specialists at the port of entry suggested that the 
country of origin marking on the water heater labels may not be in ac- 
cordance with 19 CFR 134.46 because the “MADE IN MEXICO” mark- 
ing is printed in smaller letters and different colors than the markings 
which denote design compliance with the American Gas Association and 
identify the U.S. locations of the manufacturer. 

You addressed these concerns within the context of complying with 
the provisions of both §§ 134.46 and 134.47, stating that because the 
country of origin marking appears directly below the manufacturer’s 
U.S. locations in identical size type, these circumstances meet the “close 
proximity” and “comparable size” requirements of § 134.46. Further, 
the inclusion of the American Gas Association and California certifica- 
tion seals is only to educate consumers to the fact that the water heaters 
meet the design specifications of that organization and energy stan- 
dards of that state, and the marks are clearly of the type contemplated 
by 19 CFR 134.47, which should be accepted, provided they are in close 
proximity or in some other conspicuous location vis-a-vis the country of 
origin marking. Also, you state that § 134.46 does not require that all 
markings appear in the same color and, since the contrast for the coun- 
try of origin marking is at least as noticeable as the manufacturer’s U.S. 
locations marking, the fact that different color inks have been used is 
irrelevant. 

Another issue raised concerns whether the cartons have to be marked 
to indicate the country of origin of the water heaters. You argue that, as 
the water heaters are sold to either builders and contractors for installa- 
tion in buildings or to individual consumers as replacement units, such 
that the shipping cartons are not seen, marking of the carton is not nec- 
essary. You claim that those consumers who buy or install their own 
water heaters would see the country of origin marking on a display 
model in the store. 


Issues: 


I. Is the country of origin marking on the water heaters sufficient to 
meet the visibility requirements of 19 U.S.C. 1304 and 19 CFR 134.41? 

II. Must the sealed shipping cartons also be marked to indicate the ori- 
gin of their contents, and does the presence of the state energy standard 
certification marking trigger the country of origin marking require- 
ments of 19 CFR 134.46? 


Law and Analysis: 


The marking statute, § 304 of the Tariff Act of 1930, as amended (19 
U.S.C. 1304), provides that, unless excepted, every article of foreign ori- 
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gin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly and permanently as the nature of the 
article (or its container) will permit in such a manner as to indicate to 
the ultimate purchaser the English name of the country of origin of the 
article. Part 134, Customs Regulations (19 CFR Part 134), implements 
the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. 

The purpose of this provision is to permit the “ultimate purchaser” in 
the U.S. to choose between domestic and foreign-made products, or be- 
tween the products of different foreign countries. See, United States v. 
Friedlaender & Co.,C.A.D. 104, 27 CCPA (1940); National Juice Prod- 
ucts Association v. United States, 10 CIT 48, 628 F.Supp. 978 (1986). 


THE “ULTIMATE PURCHASER” CONSIDERATION 


The “ultimate purchaser” is defined generally as the last person in 
the U.S. who will receive the article in the form in which it was imported. 
19 CFR 134.1(d). If an article is to be sold at retail in its imported form, 
the purchaser is the “ultimate purchaser.” 19 CFR 134.1(d)(3). The 
country of origin marking is in compliance with the statute only if it is 
such that, under normal conditions in the trade in which this merchan- 
dise moves, it would reach substantially all ultimate purchasers, not just 
some of them. U.S. Wolfson Bros. Corp. v. United States, C.A.D. 2442, 52 
CCPA 46, 50 (1965). 

In this case, the water heaters will be purchased by two distinct 
classes of ultimate purchasers in two different markets: by novice, retail 
consumers seeking replacement heaters; and, by experienced contrac- 
tors-builders in construction markets for bulk installation in building 
projects. Based on considerations concerning the volume of merchan- 
dise purchased and the relative experience of the class of ultimate pur- 
chaser in purchasing the merchandise, we find that the marking needs 
of these two classes is different. Whereas a small country of origin mark- 
ing might suffice to inform sophisticated, institutional classes of ulti- 
mate purchasers—because they frequently buy water heaters in 
multiple units, are more versed in the markets of these products, and 
usually know where to look to find the country of origin marking, a 
larger country of origin marking is required were casual, one-time pur- 
chasers are present, because they do not share this product/ market fa- 
miliarity and usually do not know where to look to find the marking. 
Accordingly, where the size of the country of origin marking is depend- 
ent on which class of ultimate purchasers must be able to find and read 
it, to effect the purpose of the marking laws, the greater needs of the less 
sophisticated class outweigh the lesser needs of the more sophisticated 
class. Accordingly, where necessary, a larger country of origin marking 
must be employed, as the country of origin marking must be accom- 
plished with an eye towards informing substantially all these ultimate 
purchasers, not just some of them. 
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THE Conspicuous MARKING REQUIREMENT 


The clear language of § 1304 requires ‘conspicuous’ marking, and to 
this end § 134.41(b), Customs Regulations (19 CFR 134.41(b)), further 
provides, in part, that the ultimate purchaser in the U.S. must be able to 
find the marking easily and read it without strain. Whether words are 
considered “conspicuous” or not is not determined by the size of type 
face alone, but the location of disclosure, and manner in which it is set 
off from other information are also determinative. See, 8A Words and 
Phrases 366 (1951). Thus, “conspicuousness” is a relative, i.e., context- 
dependent, concept. See, C.S.D. 91-23. 

Where locations other than the country of origin of the merchandise 
appear on an imported article, § 134.46 imposes further marking re- 
quirements on the imported article. It provides that: 


[iJn any case in which the words “United States,” or “American,” 
the letters “U.S.A.,” any variation of such words or letters, or the 
name of any city or locality in the United States, or the name of any 
foreign country or locality other than the country or locality in 
which the article was manufactured or produced, appear on an im- 
ported article or its container, there shall appear, legibly and per- 
manently, in close proximity to such words, letters or name, and in 
at least a comparable size, the name of the country of origin 
preceded by “Made in,” “Product of,” or other words of similar 
meaning. 


The purpose of this regulation is to prevent the possibility of misleading 
or deceiving the ultimate purchaser as to the origin of the imported arti- 
cle. 19 CFR 134.36(b). 

The country of origin marking requirements applicable to imported 
containers are found at Subpart C of Part 134, Customs Regulations (19 
CFR Part 134, Subpart C), and distinguish between containers designed 
for or capable of reuse and those that are not designed for or capable of 
reuse (disposable containers). There is no question in this case that the 
sealed cartons constitute disposable containers, as cardboard boxes are 
the usual ordinary types of containers used to package water heaters 
and are ordinarily discarded after the contents have been consumed. 19 
CFR 134.24(a). Section 134.24(d)(2) provides that: 


[d]isposable containers or holders of imported merchandise, which 
are sold without normally being opened by the ultimate purchaser 
* * * shall be marked to indicate the country of origin of their con- 
tents. 


THE MARKING OF THE WATER HEATERS 


Because the water heaters are not always sold to ultimate purchasers 
in their containers, and may be displayed without their containers, con- 
spicuous marking of the water heaters is required. Based on the photo- 
graphs submitted and for the reasons which follow, we find that the 
country of origin marking is not easy to find and, therefore, not con- 
spicuous within the meaning of 19 U.S.C. 1304 and 19 CFR 134.41(b). 
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First, there are no less than seven labels affixed to each water heater 
conveying a surfeit of information. Second, each label is printed in vari- 
ous print sizes and types, which serves to draw the ultimate purchasers’ 
attention away from the country of origin marking, which is presented 
in the lightest-face print type and smallest type size. Third, the location 
of the country of origin marking— sandwiched between references to 
U.S. locations — is not sufficiently set off from other information, but, on 
the contrary, buried between them. Fourth, because different classes of 
ultimate purchasers in different markets will be purchasing the water 
heaters, the country of origin marking should be presented in the for- 
mat that is more readily visible to the less sophisticated class, which is 
unaccustomed to locating the mark, rather than a format designed with 
the sophisticated, institutional class in mind. Accordingly, we suggest 
that the print size of the country of origin marking be enlarged to at least 
a 5-point type and presented in a format, e.g., bold-face, that is suffi- 
ciently prominent and distinct, i.e., so that it is easy for the ultimate pur- 
chaser to find and more fully meets the degree of visibility required by 
§§ 134.41(b). See, Headquarter Ruling Letter (HRL) 733736 dated June 
19, 1991 (disparity between product description and country of origin 
marking printing required latter marking be enlarged, so that ultimate 
purchaser could more easily find the marking). 

Regarding the import specialists’ concerns that the country of origin 
marking is printed in smaller letters and different colors than the mark- 
ings which denote design compliance with the American Gas Associa- 
tion and identify the U.S. location of the manufacturer for purposes of 
§ 134.46, we find that the country of origin marking meets the require- 
ments of this marking provision. The difference in marking colors does 
not constitute a material concern in this case. 

Turning to address counsel’s overall argument that because the 
“MADE IN MEXICO” country of origin marking on the water heaters 
satisfies the “close proximity” and “comparable size” requirements of 
§§ 134.46 and 134.47 it meets the overall “conspicuousness” marking 
requirements of 19 U.S.C. 1304, the purposes of these marking provi- 
sions has been shown to embrace different concerns. While we agree 
with counsel that the country of origin marking in this case is “in close 
proximity” and “comparable in size” to the location markings other 
than the country of origin marking, and that the marking is easy to read 
once it is located, the size and location of the country of origin marking is 
not conspicuous enough so that the ultimate purchaser can find it easily. 


THE MARKING OF THE SEALED SHIPPING CARTONS 


As the water heaters will be imported in sealed, disposable containers, 
and it appears likely that most ultimate purchasers will buy them with- 
out normally opening the containers —a conclusion based on the size of 
the merchandise (water heaters, by their nature, are not the type of mer- 
chandise which are normally opened by retail purchasers) and bolstered 
by the fact that the California Energy Standards Certification is affixed 
to the container and not the merchandise itself, the provisions of 19 CFR 
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134.24(d)(2) are applicable, which mandates that such containers shall 
be marked to indicate the country of origin of their contents. 

Concerning the application of the provisions of 19 CFR 134.46 to the 
required country of origin marking because of the U.S. locality reference 
on the California Energy Standards Certification, after viewing the pho- 
tographs submitted and considering counsel’s argument that the label 
is for informational purposes only — and not to otherwise mislead ulti- 
mate purchasers, it is our opinion that these marking requirements are 
not triggered, as no possibility of misleading or deceiving ultimate pur- 
chasers is apparent. In this regard, we follow our findings in C.S.D.s 
90-31 (the words “complies with 1979 California Energy Standards” 
makes it unmistakable that the certification refers to the consumer in- 
formation and not to any articles contained in the container) and 
80-119 (the designation is placed only to alert the consumer of compli- 
ance with state standards). 


Holding: 

The country of origin marking on the water heaters does not meet the 
conspicuousness requirements of 19 U.S.C. 1304 and 19 CFR 134.46(b), 
in that the marking is not easy to find. As various print sizes and types 
are employed to convey a surfeit of information on multiple labels, the 
country of origin marking must be enlarged and presented in a format 
which makes it more readily apparent to the ultimate consumer. This 
could be accomplished by employing a more prominent print type and 
locating the country of origin marking to a more visible place than cur- 
rently situated. However, the marking requirements of 19 CFR 134.46, 
requiring “close proximity” and “comparable size,” are met in the pre- 
sent case. 

The disposable, sealed containers must be marked to indicate the 
country of origin of their water heater contents, as required by 19 CFR 
134.24(d)(2), because water heaters constitute the type of merchandise 
which are often sold without normally being opened by the ultimate pur- 
chaser and ultimate purchasers will generally purchase this merchan- 
dise without seeing the country of origin marking on the article itself. 
The presence of the California certification seal does not trigger the 
marking requirements of 19 CFR 134.46, as no possibility of misleading 
or deceiving ultimate purchasers of the actual origin of the imported 
water heaters is apparent. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(C.S.D. 92-20) 


This ruling concerns the proper tariff classification of methanol (methyl 
alcohol) for use in producing a synthetic natural gas or for use as a 
fuel. Tariff status under the United States-Canada Free Trade Agree- 
ment discussed. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, November 4, 1991. 
File: HQ 088894 
CLA-2 CO:R:C:F 088894 RFC 
Category: Classification 
Tariff No.: 2905.11.20 
Mr. Dona.p W. PALEY 
SHARRETTS, PALEY, CARTER & BLAUVELT 
Sixty-Seven Broad Street 
New York, NY 10004 


Re: Methy] alcohol; methanol. 


Dear Mr. PALEY: 
This ruling letter is in response to your request of March 8, 1991, on 
behalf of Celanese Chemical Company, concerning the tariff classifica- 


tion under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) of methanol (methyl alcohol) imported from Canada. 


Facts: 

Celanese imports into the United States methanol that is intended for 
use in producing a synthetic natural gas or for direct use as a fuel. 
Celanese states that these importations of methanol qualify for special- 
tariff treatment under the United States-Canada Free-Trade Agree- 
ment (“FTA”). 


Issue: 

Whether an importer of methanol qualifying for special-tariff treat- 
ment under the FTA may enter the methanol under subheading 
2905.11.10 rather than under subheading 2905.11.20 and receive the 
special-tariff treatment provided for under the FTA when the methanol 
is intended for use in producing a synthetic natural gas or for direct use 
as a fuel. 


Law and Analysis: 

Merchandise imported into the United States is classified under the 
Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). The tariff classification of merchandise under the HTSUSA 
is governed by the principles set forth in the General Rules of Interpre- 
tation (GRIs) and, in the absence of special language or context which 
otherwise requires, by the Additional U.S. Rules of Interpretation. The 
GRIS and the Additional U.S. Rules of Interpretation are part of the 
HTSUSA andare to be considered statutory provisions of law for all pur- 
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poses. See Sections 1204(a) and 1204(c) of the Omnibus Trade and Com- 
petitiveness Act of 1988 (19 U.S.C. 1204(a) and 1204(c)). 

GRI 1 requires that classification be determined first according to the 
terms of the headings of the tariff schedule (i.e., (1) merchandise is to be 
classified under the 4-digit heading that most specifically describes the 
merchandise; (2) only 4-digit headings are comparable; and (3) mer- 
chandise must first satisfy the provisions of a 4-digit heading before con- 
sideration is given to classification under a subheading within this 
4-digit heading) and any relative section or chapter notes and, provided 
such headings or notes do not otherwise require, then according to the 
other GRIs. 

GRI 6 prescribes that, for legal purposes, GRIs 1 to 5 shall govern, 
mutatis mutandis, classification at subheading levels within the same 
heading. Therefore, merchandise is to be classified at equal subheading 
levels (i.e., at the same digit level) within the same 4-digit heading under 
the subheading that most specifically describes or identifies the mer- 
chandise. 

Heading 2905 provides for acyclic alcohols and their halogenated, sul- 
fonated, nitrated or nitrosated derivatives. Within that heading, sub- 
heading 2905.11 provides for methanol (methyl alcohol). In turn, within 
that six-digit international subheading, there exist two subheadings at 
the eight-digit national level that provide for importations of methanol. 
The first subheading is 2905.11.10. It provides for methanol that is “im- 
ported only for use in producing synthetic natural gas or for direct use as 
afuel.” There isa free rate of duty but one must comply with the “actual- 
use” requirements set forth in Additional U.S. Rule of Interpretation 
1(b) to the HTSUSA and Customs Regulations 10.131 through 10.139. 
The second subheading is 2905.11.20. It provides for methanol other 
than that described in the terms of subheading 2905.11.10. The general 
rate of duty for that subheading is 18 percent ad valorem. Pursuant to 
Presidential Proclamation 6124 (which became effective as of April 1, 
1990), imports.of methanol qualifying for special-tariff treatment un- 
der the FTA and entered under subheading 2905.11.20 do so free of 
duty. 

As indicated above, subheading 2905.11.10 is an “actual-use” provi- 
sion whereas subheading 2905.11.20 is a residual provision (i.e., the 
merchandise is not specifically or eo nomine provided for but is nonethe- 
less properly classified under that provision). In order to derive the 
benefits of an actual-use provision, one must comply with the applicable 
actual-use requirements. See Additional U.S. Rule of Interpretation 
1(b) tothe HTSUSA and Customs Regulations 10.131 through 10.139. If 
one chooses not to undertake the actual-use requirements, then entry of 
the merchandise should be made under the applicable alternative provi- 
sion. Therefore, when an actual-use provision is involved, an importer, 
at its option, may choose to enter its merchandise either (1) under the 
actual-use provision or (2) under the applicable alternative provision. In 
regard to the instant case, then, an importer of methanol qualifying for 
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special-tariff treatment under the FTA may enter the methanol under 
subheading 2905.11.20 (rather than under subheading 2905.11.10) and 
receive the special-tariff treatment provided for under the FTA when 
the methanol is intended for use in producing a synthetic natural gas or 
for direct use as a fuel. 


Holding: 

An importer of methanol qualifying for special-tariff treatment under 
the FTA may enter the product under subheading 2905.11.20 and re- 
ceive the special-tariff treatment provided for under the FTA when the 
methanol is intended for use in producing a synthetic natural gas or for 
direct use as a fuel. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 
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[Plaintiff's Motion for Judgment Upon the Agency Record is denied; action is 
dismissed. ] 
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Brownstein Zeidman & Schomer (Steven P. Kersner and Ronald M. Wisila), on the mo- 
tion, for Plaintiff. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, United 
States International Trade Commission (Elizabeth C. Hafner), on the motion, for 
Defendant. 

Dow, Lohnes & Albertson (William Silverman and Ryan Trainer), and Steptoe & 
Johnson (Richard O. Cunningham and Jay H. Reiziss), on the motion, for Defendant-In- 
tervenors. 


MEMORANDUM OPINION AND ORDER 


Carman, Judge: Plaintiff, Calabrian Corporation (“Calabrian”), con- 
tests the negative preliminary injury determination issued by the 
United States International Trade Commission (“Commission”) in Cer- 
tain Sodium Sulfur Chemical Compounds from the Federal Republic of 
Germany, the People’s Republic of China, Turkey and the United King- 
dom, USITC Pub. 2307, Inv. Nos. 701-TA-303, 731-TA-465-468 
(Prelim.) (Aug. 1990) (“Determination”) with respect to imports of so- 
dium metabisulfite. The determination was published in the Federal 
Register. 55 Fed. Reg. 35,373 (Aug. 29, 1990). This Court has jurisdic- 
tion pursuant to 28 U.S.C. § 1581(c) and 19 U.S.C. § 1516a(a)(1)(C) 
(1988). 

Plaintiff challenges the Commission’s findings that sodium 
metabisulfite and sodium bisulfite constitute a single like product and 
the Commission’s determination that there is no reasonable indication 
of material injury or threat of material injury by reason of allegedly sub- 
sidized and less than fair value imports of sodium metabisulfite from the 
Federal Republic of Germany, the People’s Republic of China, Turkey, 
and the United Kingdom. 
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On the facts presented, this Court denies the Plaintiff's Motion for 
Judgment Upon the Agency Record and sustains the negative prelimi- 
nary determinations of the Commission in its investigations of sodium 
metabisulfite from the People’s Republic of China, the Federal Republic 
of Germany, Turkey, and the United Kingdom in all respects. This 
Court holds that the Commission did not abuse its discretion: (1) in ap- 
plying the proper legal standard, (2) in finding sodium metabisulfite and 
sodium bisulfite to be single like products, (3) in declining to take into 
account the conditions of individual firms operating within the domes- 
tic industry, and (4) in concluding there was no reasonable indication of 
material injury or threat of material injury to the domestic market. 


BACKGROUND 


On July 9, 1990, Plaintiff filed a petition with the Commission and the 
United States Department of Commerce (“Commerce”) alleging that an 
industry in the United States was materially injured, or threatened with 
material injury by reason of less than fair value (LTFV) imports of so- 
dium metabisulfite and sodium thiosulfate, in their dry or liquid form, 
from the Federal Republic of Germany, the People’s Republic of China, 
Turkey, and the United Kingdom (“subject countries”) and by subsi- 
dized imports of sodium metabisulfite and sodium thiosulfate from 
Turkey. 

Pursuant to sections 703 and 733 of the Tariff Act of 1930, the Com- 
mission instituted and conducted preliminary investigations. 19 U.S.C. 
§§ 1671b(a) and 1673b(a) (1988). As part of these investigations, the 
Commission sent questionnaires to all known United States producers 
and importers of sodium metabisulfite. A public conference was held in 
July 1990, during which all interested parties and their counsel were 
permitted to present testimony and to respond to questions from the 
Commission’s staff. The parties thereafter were permitted to submit 
post-conference briefs and comments on business proprietary informa- 
tion. A staff report, containing a summary of the information obtained 
in the course of these investigations, was submitted to the Commission 
on August 15, 1990. On August 21, 1990, the Commission made its de- 
termination and on August 29, 1990, issued its opinion. Determination, 
USITC Pub. 2307, Inv. Nos. 701-TA-303, 731-TA-465-68 (Prelim.) 
(Aug. 1990). 

The Commission determined that there were two domestically pro- 
duced products like the merchandise subject to the investigations, 
namely, sodium metabisulfite, in dry or liquid form, and sodium thiosul- 
fate, in dry or liquid form. Determination at 6-11 n.9. Consequently, the 
Commission determined there were two domestic industries, one pro- 
ducing sodium metabisulfite in dry and liquid form and the other pro- 
ducing sodium thiosulfate in dry and liquid form. Jd. at 10-11. As to 
sodium metabisulfite, in dry or liquid form, the Commission determined 
that there was no reasonable indication that a domestic industry was 
materially injured or threatened with material injury by reason of alleg- 
edly subsidized imports from Turkey, or by reason of allegedly less than 
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fair value imports from the subject countries.1As to the sodium thiosul- 
fate, however, the Commission determined that there was a reasonable 
indication of material injury to a domestic industry by reason of alleg- 
edly less than fair value and subsidized imports.2 The Commission’s 
preliminary determination concerning imports of sodium thiosulfate is 
not the subject of this action. 


STANDARD OF REVIEW 


In this civil action, Plaintiff challenges the Commission’s determina- 
tion that there is no reasonable indication that an industry in the United 
States is materially injured or threatened with material injury by reason 
of imports of sodium metabisulfite from the Federal Republic of Ger- 
many, the People’s Republic of China, Turkey, or the United Kingdom. 

The standard of review of negative determinations by the Commis- 
sion in preliminary investigations is whether the determination is “ar- 
bitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law[.]” 19 U.S.C. § 1516a(a)(1)(C) and (b)(1)(A) (1988). 
The Supreme Court has defined this standard of review as follows: 


Under the ‘arbitrary and capricious’ standard the scope of review 
is a narrow one. A reviewing court must ‘consider whether the deci- 
sion was based on a consideration of the relevant factors and 
whether there has been a clear error of judgment. * * * Although 
this inquiry into the facts is to be searching and careful, the ulti- 
mate standard of review is a narrow one. The court is not empow- 
ered to substitute its judgment for that of the agency.’ 

Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc.,419 U.S. 281, 
285 (1974), quoting Citizens to Preserve Overton Park, Inc. v. Volpe, 401 
U.S. 402, 416 (1971). 

In addition, Congress has emphasized that review of Commission de- 
terminations under the arbitrary and capricious standard is not a de 
novo review. 


Section 516A would make it clear that traditional administrative 
law principles are to be applied in reviewing antidumping and coun- 
tervailing duty decisions where by law Congress has entrusted the 
decision-making authority in a specialized, complex economic situ- 
ation to administrative agencies. Thus, review of any determina- 
tion listed in subsection (a)(1) would be to ascertain whether there 
was a rational basis in fact for the determination by the administra- 
tive decision-maker. 
S. Rep. No. 249, 96th Cong., 1st Sess. 252 (1979); see American Lamb Co. 
v. United States, 4 Fed. Cir. (T) 47, 58-59, 785 F.2d 994, 1004 (1986). 
The Court’s examination of whether the agency has articulated the 
requisite rational connection between the facts found and the choice 


1 Chairman Brunsdale dissented in part, determining that there was a reasonable indication of material injury to the 
domestic industry by reason of less than fair value imports of sodium metabisulfite from the Federal Republic of Ger- 
many and the United Kingdom. Determination at 25. Chairman Brunsdale, however, did concur in the majority’s con- 
clusion regarding the like product determination and the condition of the domestic industries. Jd. at 25 n.1. 


Because the Commission majority found in the affirmative concerning sodium thiosulfate, that investigation was 
continued to a final investigation. 55 Fed. Reg. 45,870 (Oct. 31, 1990) (Notice of Final Investigation). 
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made must be measured in terms of the legal standard for preliminary 
determinations: 


based upon the best information available to [the Commission] at 
the time of the determination, of whether there is a reasonable indi- 
cation that — 


(1) an industry in the United States — 
(A) is materially injured, or 
(B) is threatened with material injury, or 


(2) the establishment of an industry in the United States is ma- 
terially retarded, 


by reason of imports of the merchandise which is the subject of the 
investigation by the administering authority. 


19 U.S.C. § 1673b(a) (1988); see American Lamb, 4 Fed. Cir. (T) at 56, 
785 F.2d at 1002. 

The United States Court of Appeals for the Federal Circuit in Ameri- 
can Lamb addressed both the purpose and standard of review in nega- 
tive preliminary determinations. The Court recognized that “[t]he 
purpose of a preliminary injury determination is to ‘eliminate unneces- 
sary and costly investigations which are an administrative burden and 
an impediment to trade.’” Jd. at 57, 785 F.2d at 1002-03 (quoting S. 
Rep. No. 1298, 93rd Cong., 2d Sess. 171). The Court further approved 
the Commission’s view that a “reasonable indication” means more than 
a finding that there is a possibility of material injury and held that the 
Commission is empowered to weigh the evidence obtained during a pre- 
liminary investigation to determine if that evidence demonstrates that 
a reasonable indication of material injury or threat of material injury 
exists. Id. at 55-56, 785 F.2d at 1001-02. 

In American Lamb the Court upheld the Commission’s longstanding 
standard of determination under which no reasonable indication of ma- 
terial injury or threat of material injury exists if: 


(1) the record as a whole contains clear and convincing evidence 
that there is no material injury or threat of such injury; and (2) no 
likelihood exists that contrary evidence will arise in a final investi- 
gation. 


Id. at 54-55, 785 F.2d at 1001. 

In applying the reasonable indication standard, as interpreted in 
American Lamb, this Court has emphasized that review of a preliminary 
negative determination must conform to the principles set forth above. 


[N Jot only must the court avoid substituting its judgment for that of 
the agency, it may reverse the agency’s action only where there is ‘a 
clear error of judgment’ and where ‘there is no rational nexus be- 
tween the facts found and the choices made.’ 


Jeannette Sheet Glass Corp. v. United States, 11 CIT 10, 15, 654 F. Supp. 
179, 183 (1987) (citations omitted). 
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As to the burden of proof, the statute provides that “the decision of 
* * * the International Trade Commission is presumed to be correct. 
The burden of proving otherwise shall rest upon the party challenging 
such decision.” 28 U.S.C. § 2639(a)(1) (1988). This Court has held plain- 
tiffs to that standard. Trent Tube Div., Crucible Materials Corp. v. 
United States,14CIT__, 752 F. Supp. 468, 472 (1990). Hence, Plain- 
tiff in this case bears the burden of establishing that the Commission’s 
determination is arbitrary, capricious, an abuse of discretion or other- 
wise not in accordance with law. For the reasons set forth below, this 
Court finds that Plaintiff has failed to meet its burden. 


DISCUSSION 


A. The Commission’s Like Product Determination: 


At issue here are two chemicals: sodium metabisulfite and sodium 
thiosulfate, in their dry and liquid forms. In the investigations below, 
Calabrian argued that sodium metabisulfite and sodium thiosulfate, in 
dry or liquid form, constituted a single like product. A.R. Doc. 1 at 57; see 
Determination at 7 n.9. Respondents contended that sodium metabisul- 
fite and sodium thiosulfate should be considered as separate like prod- 
ucts.3 Transcript of the Preliminary Conference, July 31, 1990, (“Tr.”), 
A.R. Doc. 45 at 66-77 (Blythe Testimony), 112-14 (BASF Testimony), 
and 138 (Ak-Kim Testimony); Determination at 8 n.14. The Commis- 
sion determined that sodium metabisulfite and sodium thiosulfate are 
separate like products.4 That decision is not challenged by Plaintiff in 
this action. 

Plaintiff now argues for the first time before this Court that the Com- 
mission should have subdivided sodium metabisulfite into two separate 
like products, sodium metabisulfite (dry form) and sodium bisulfite (liq- 
uid form). This argument, however, was not raised before the Commis- 
sion by any party, including Plaintiff. Nowhere in the petition, nor at 
any subsequent point in the investigation, did Plaintiff attempt to dis- 
tinguish between sodium metabisulfite and sodium bisulfite as separate 
like products. In fact, quite the contrary, Calabrian repeatedly advo- 
cated a finding of a single like product consisting of sodium metabisul- 
fite and sodium thiosulfate, in dry and liquid form. For instance, the 
petition was filed “[o]n behalf of the United States industry producing 


3 Sodium metabisulfite is sold in two forms: sodium metabisulfite (dry) and sodium bisulfite (liquid). Sodium thiosul- 
fate is sold in three forms: anhydrous sodium thiosulfate, sodium thiosulfate pentahydrate, and sodium thiosulfate in 
solution. As Calabrian did not argue in the investigations below, that the Commission separate the dry and liquid forms 
of sodium metabisulfite, likewise it did not argue that the Commission distinguish the three forms of sodium thiosul- 
fate. 


4 The statute defines domestic industry as “the domestic producers as a whole of a like product, or those producers 
whose collective output of the like product constitutes a major proportion of the total domestic production of that prod- 
uct.” 19 U.S.C. § 1677(4)(A) (1988). “Like product,” in turn, is defined as a “product which is like, or in the absence of 
like, most similar in characteristics and uses with, the article subject to an investigation under this subtitle.” 19 U.S.C. 
§ 1677(10) (1988). 

In making its like product determination, the Commission traditionally considers 1) physical appearance and uses, 
interchangeability between products, 3) channels of distribution, 4) customer and producer perceptions of the articles, 
5) common manufacturing facilities and personnel, and price. See Antifriction Bearings (Other than Tapered Roller 
Bearings) and Parts Thereof from the Federal Republic of Germany, France, Italy, Japan, Romania, Singapore, Swe- 
den, Thailand, and the United Kingdom, USITC Pub. 2185 at 11 n.8, Inv. Nos. 303-TA-19, 20 (Final) and 
731-TA-391-399 (Final) (May 1989). 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 25, JUNE 17, 1992 


sodium metabisulfite and sodium thiosulfate.” A.R. Doc. 1 at 1. The 
merchandise subject to investigation is described in the petition as “so- 
dium bisulfite and sodium thiosulfate in dry or liquid form.” Id. at 6. 
Calabrian offered proof at the Commission’s hearing that “[t]he sulfur 
chemical compounds subject to this petition are sodium metabisulfite 
and sodium thiosulfate.” Tr., A.R. Doc. 45 at 12; A.R. Doc. 1 at 57-58. 
Plaintiff emphasized throughout the investigation that the subject ofits 
concern was sodium metabisulfite and sodium thiosulfate whether in 
dry or liquid form. When sodium bisulfite is mentioned in the petition, it 
is parenthetically described simply as the liquid form of sodium 
metabisulfite. A.R. Doc. 1 at 4. Plaintiff never argued that sodium bisul- 
fite, which was repeatedly described as the liquid form of sodium 
metabisulfite, should be considered a separate like product.5 

This Court has repeatedly held that a party may not reverse the posi- 
tion it took before the agency and raise contrary arguments on appeal, 
explaining that “to allow plaintiffs to change their position at this time 
would deny the Commission the opportunity to review plaintiffs’ argu- 
ments during the time period prescribed by statute as well as deprive the 
other parties of their right to respond to plaintiffs’ position.” Trent Tube 
Div., Crucible Materials Corp. v. United States,14CIT___,__—_—i« 741 F. 
Supp. 921, 929 (1990); see Empire Plow Co. v. United States, 11 CIT 847, 
854, 675 F. Supp. 1348, 1354 (1987). It is a basic requirement of adminis- 
trative law that “a party aggrieved by an agency decision or action must 
exhaust its remedies for relief on that issue at the agency level before it 
may contest the decision or action before a reviewing court.” Ceramica 
Regiomontana S.A. v. United States,14CIT _, Slip Op. 90-107 at 4 
(Oct. 17, 1990) (citing United States v. L.A. Tucker Truck Lines, Inc., 
344 U.S. 33 (1952)). 

The Commission, however, does not preclude a party before it from 
presenting arguments in the alternative. Calabrian failed to argue in 
the proceeding below that sodium metabisulfite, sodium bisulfite, and 
sodium thiosulfate all constitute separate like products. If Calabrian 
made the strategic decision in the administrative proceeding, for what- 
ever reason, not to raise the asserted differences between sodium 
metabisulfite and sodium bisulfite, it is estopped from changing that 
strategy now and arguing for the first time that sodium metabisulfite 
and sodium bisulfite constitute separate like products because it is clear 
that during the course of the investigation the definition of the like prod- 
uct was at issue before the Commission. As this Court has ruled, 
“[w]here the issue has not been raised at the administrative level, as in 
the present circumstances, a litigant must not be allowed to circumvent 
the requirement of exhausting its administrative remedies by raising 
the issue in its civil action.” Empire Plow, 11 CIT at 854, 675 F. Supp. at 
1354 (citation omitted). 


5 In fact, the petition often refers to sodium bisulfite as an irrelevant category and its imports as negligible. A.R. Doc. 
1 at 7, 13-15, 61-62. 
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This Court finds that Plaintiff had an adequate opportunity before 
the Commission to make its separate like product argument. Plaintiff 
however opted not to do so and, thus, failed to exhaust its administrative 
remedies because the issue was not raised before the Commission, and 
none of the policies underlying the exhaustion doctrine support grant- 
ing a waiver in this case.6 Consequently, this Court holds that Plaintiff 
is estopped from arguing that the Commission’s like product determina- 
tion is arbitrary, capricious, an abuse of discretion and otherwise not in 
accordance with law. 


B. Material Injury: 


Next, Plaintiff asserts that the Commission’s Determination fails to 
satisfy the first and second prongs of the American Lamb standard. As to 
the first prong, American Lamb states that a negative preliminary in- 
jury determination can be sustained “only when (1) the record as a 
whole contains clear and convincing evidence that there is no material 
injury or threat of such injury|[.]” 4 Fed. Cir. (T) at 55, 785 F. 2d at 1001. 

The statute directs the Commission to determine whether there is a 
reasonable indication that “an industry in the United States is materi- 
ally injured.” 19 U.S.C. § 1671b(a)(1)(A) (1988). Material injury is de- 
fined as “harm which is not inconsequential, immaterial, or 
unimportant.” 19 U.S.C. § 1677(7)(A) (1988). In undertaking its injury 
analysis, the Commission first examines the condition of the domestic 
industry. The Commission is instructed by the statute to consider “all 
relevant economic factors which have a bearing on the state of the indus- 
try in the United States.” 19 U.S.C. § 1677(7)(C)(iii) (1988). The statute 
sets forth specific factors concerning production and capacity data, pric- 
ing information, financial information, and research and development 
which the Commission must consider. Jd. The legislative history of the 
statute makes clear, however, that “[n]Jeither the presence nor the ab- 
sence of any factor listed in the bill can necessarily give decisive guid- 
ance with respect to whether an industry is materially injured, and the 
significance to be assigned to a particular factor is for the ITC to decide.” 
S. Rep. No. 249, supra, at 88. 

First, Plaintiff maintains that the Commission’s negative determina- 
tion is arbitrary, capricious, and lacking in any rational basis in fact be- 
cause the administrative record when viewed as a whole does not 
contain clear and convincing evidence of no material injury. Plaintiff 
points out several factors in the determination such as capacity decline, 
fluctuation of inventories, and “mixed” employment data. Determina- 
tion at 11-12. 

In this case, the Commission first considered domestic capacity to 
produce sodium metabisulfite and domestic production indicia. Regard- 
ing capacity first, the Commission noted that capacity fluctuated over 


6 The courts have recognized limited exceptions to the rule mandating the exhaustion of administrative remedies 
such as: if pursuing administrative relief would be futile, if the agency does not have the power to remedy, or if the 
agency relief would be manifestly inadequate. PPG Indus., Inc. v. United States, 14 CIT : , 746 F. Supp. 119, 
137 (1990). 
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the period of investigation. Jd. at 11. Industry-wide capacity to produce 
sodium metabisulfite rose from 270.5 million pounds in 1987 to 282.5 
million pounds in 1988, but declined in the following year to 260.0 mil- 
lion pounds. Jd. at A-15, tbl. 3. The downward trend continued into the 
beginning of 1990, with capacity falling from 76.3 million pounds in the 
first quarter of 1989 to 65.0 million pounds in the same period of 1990. 
Id. The decline in production capacity from 1988 to 1989 reflects the clo- 
sure by Hoechst Celanese, a domestic industry, of its Portsmouth, Vir- 
ginia plant in 1989. Id.7 In American Spring Wire Corp. v. United States, 
the Court affirmed a Commission determination of no material injury 
where domestic production capacity increased over the period of investi- 
gation, notwithstanding a decline in the interim period. 8 CIT 20, 24-26, 
590 F. Supp. 1273, 1278-79 (1984), aff'd, 3 Fed. Cir. (T) 123, 760 F.2d 
249 (1985). 

The Commission next looked to production statistics, noting that “do- 
mestic production increased steadily through the period of investiga- 
tion.” Determination at 11-12. In fact, production increased 
notwithstanding the closure of the Celanese plant. Production of so- 
dium metabisulfite increased from approximately 130 million pounds in 
1987 to 141 million pounds in 1988 and then to 143 million pounds in 
1989. Id. at A-15, tbl. 3. The upward trend continued into 1990 when 36 
million pounds were produced in the first quarter of 1990 as compared to 
34 million in the first quarter of 1989. Jd. This Court has found increas- 
ing production to support a finding of no material injury. Copperweld 
Corp. v. United States, 12 CIT 148, 164-66, 682 F. Supp. 552, 568-70 
(1988); National Ass’n of Mirror Mfrs. v. United States, 12 CIT 771, 
774-75, 696 F. Supp. 642, 645-46 (1988). 

The Commission also found that domestic capacity utilization in- 
creased throughout the period of investigation. Determination at 12. 
Capacity utilization rose steadily over the period of investigation from 
48 percent in 1987 to 50 percent in 1988 and to 55 percent in 1989. De- 
termination at A-15, tbl. 3. During interim 1990, capacity utilization 
jumped to 56 percent from 45 percent in interim 1989. Jd. While some of 
the increase in capacity utilization was due to the decline in capacity in 
1989, production also increased during the period under investigation. 
That total domestic production continued to increase, despite the cessa- 
tion of production by Celanese and the resultant decline in total capac- 
ity, supports the Commission’s conclusion that there was no reasonable 
indication that the domestic industry, as a whole, was materially 
injured. 

As to inventories, the Commission pointed out that United States pro- 
ducers’ inventories fluctuated over the period of investigation. See id. at 
A-18, tbl. 7. The Commission found the evidence concerning shipments 


7 Celanese lists many reasons for leaving the industry, including “(t]he announced intention of Tenneco Minerals 
Corporation (Green River, Wyoming), the entry into the market of Calabrian Chemical Company (Port Neches, Texas), 
increased import pressures and stated excess capacity of General Chemical Corporation (North Claymont, Delaware).” 
A.R. Doc. 1 at exh. 3; Determination at A-13 n.35. 
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to inventories ratio probative of a robust industry. Jd. at 12. In fact, the 
Commission found no evidence of abnormally high or increasing ratios 
of shipments to inventories over the period of investigation. 

Plaintiff also asserts that the Commission mischaracterized the em- 
ployment data contained in the administrative record. The Commis- 
sion’s determination found that the employment data in the 
administrative record supported a finding of no reasonable indication of 
material injury. The Commission majority stated: 


Employment data submitted in confidence are mixed but gener- 
ally support our finding of a robust industry. For example, data sub- 
mitted to the Commission indicates that the number of workers in 
the U.S. industry rose through calendar year 1989, whereas total 
hours worked fluctuated. 


Id. at 12 and A-19, tbl. 8. 

It appears that the Plaintiff would have the Commission compare in- 
formation of inventory levels and employment data in a different man- 
ner. It is well established, however, that “[t]he Commission * * * is not 
required to make explicit findings with respect to all the factors that it 
considers.” Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 1083, 
699 F. Supp. 938, 947 (1988), citing Gifford-Hill Cement Co. v. United 
States, 9 CIT 357, 369-70, 615 F. Supp. 577, 587 (1985). 

Plaintiff further contends that the Commission’s failure to consider 
the condition of individual companies within the domestic industry is 
arbitrary, capricious, and otherwise contrary to law. Plaintiff relies on 
the cessation of sodium metabisulfite production of Hoechst-Celanese 
due to, inter alia, increased import pressures. 

The statute directs the Commission to determine “whether there is a 
reasonable indication that an industry in the United States is materially 
injured.” 19 U.S.C. § 1671b(a)(1)(A). “Industry” is defined as “the do- 
mestic producers as a whole of a like product.” 19 U.S.C. § 1677(4)(A) 
(1988) (emphasis added). 

That Congress intended for the Commission to consider the entire in- 
dustry is clear from the legislative history of the 1979 Act. Congress en- 
dorsed the Commission’s practice prior to the passage of the 1979 Act, in 
which “the phrase ‘an industry in the United States’ * * * has been in- 
terpreted by the ITC as referring to all the domestic producer facilities 
engaged in the production of” the like product. S. Rep. No. 249, supra, at 
82. The 1979 Act codified the Commission’s practice of interpreting “the 
term industry generally [to] mean the domestic producers as a whole of 
the like product.” Jd.8 

This Court has repeatedly affirmed this interpretation of the statute. 
As this Court noted in Copperweld, referring to the language of the stat- 
ute cited above, 


Si9US.C. § 1677(4)(A). The 1979 Act did create an exception for regional industries. See 19 U.S.C. § 1677(4)(C). No 
regional industry was alleged or found to exist in these investigations. 
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[t]his language makes manifestly clear that Congress intended the 
ITC determine whether or not the domestic industry (as a whole) 
has experienced material injury due to the imports. This language 
defies the suggestion that the ITC must make a disaggregated 
analysis of material injury. 
12 CIT at 165-66, 682 F. Supp. at 569; accord Sandvik AB v. United 
States, 13 CIT 738, 745-46, 721 F. Supp. 1322, 1330 (1989), aff'd, 8 Fed. 
Cir.(T)__, 904 F.2d 46 (1990) (affirming Commission determination 
based on aggregate analysis of the domestic industry); National Ass’n of 
Mirror Mfrs., 12 CIT at 778, 696 F. Supp. at 647-48 (“the Commission 
acted according to law in considering the domestic unfinished mirror in- 
dustry as a whole where no allegation of regional industries was made 
under 19 U.S.C. § 1677(4)(C)”). 

In this case, Plaintiff neither suggested nor did the Commission find 
that the domestic industry producing sodium metabisulfite was a re- 
gional industry. This Court finds that the Commission acted in accor- 
dance with the statute and did not act arbitrarily, capriciously, or 
otherwise not in accordance with law when it examined the industry asa 
whole. 

This Court finds that the Commission considered the information of 
record on each of the statutory factors, and concluded that it evidenced 
no reasonable indication of material injury to the domestic industry. 
This Court holds that the employment data, the financial data, exhibit- 
ing strong operating income levels and operating income margins, to- 
gether with increasing production and shipments, provide clear and 
convincing evidence for the Commission’s determination of no reason- 
able indication of material injury. 

As to the second prong of the American Lamb standard, Plaintiff ar- 
gues that the Commission failed to make the specific finding that no 
likelihood exists that contrary evidence would arise in a final investiga- 
tion. 4 Fed. Cir. (T) at 55, 785 F.2d at 1001. Specifically, Plaintiff asserts 
that the financial data relied upon by the Commission in its preliminary 
determination was incomplete because two domestic producers were 
not able to provide financial data in the format required by the Commis- 
sion for compilation into industry-wide data. 

The Commission received and reviewed additional financial data con- 
cerning one of the domestic producers (Celanese) after the staff report 
was submitted to the Commission. See Wells Mfg. Co. v. United States, 
11 CIT 911, 921, 677 F. Supp. 1239, 1247 (1987) (Commission considers 
all evidence in the record even if it is not contained in the staff report). 
The Commission must analyze the “best information available” con- 
tained in the record at the time of its determination and judge the likeli- 
hood that evidence contrary to that already gathered will arise in a final 
investigation that would support an affirmative determination. See 19 
U.S.C. § 1677e(c) (1988). The Commission received almost complete fi- 
nancial information from the domestic industry and concluded that the 
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financial information for the industry as a whole clearly showed that the 
industry was highly profitable. Determination at 12. 

This Court holds that the Commission did not act arbitrarily, capri- 
ciously, or abuse its discretion in its review of the financial information 
before it. The Commission is required to consider the best information 
available to it during the preliminary investigation due to short statu- 
tory time limits. It appears that the Commission examined a great per- 
centage of the financial information, also taking into account the late 
submissions of one of the industries, and reasonably concluded based on 
that information that the industry was profitable. 


C. Threat of Material Injury: 

Having found no reasonable indication of material injury to the do- 
mestic industry, the Commission turned to whether or not there was a 
reasonable indication that the domestic industry was threatened with 
material injury by reason of the subject imports. The Commission found 
that, in light of the current healthy state of the industry, the un- 
likelihood of significant increased imports, and no probability of adverse 
price effects, there was no reasonable indication of a real threat of immi- 
nent material injury to the domestic industry. Determination at 13-17. 

First, Plaintiff argues that the Commission erred in considering the 
present condition of the domestic industry to be a determinative factor 
in its threat of material and in permitting the nonstatutory factor to out- 


weigh evidence in the administrative record of statutory factors indica- 
tive of material injury. 

Although the statute does not define “threat of material injury,” it 
specifically instructs the Commission to “consider, among other rele- 
vant economic factors 


(I) If a subsidy is involved, such information as may be presented to 
it by [Commerce] as to the nature of the subsidy (particularly as to 
whether the subsidy is an export subsidy inconsistent with the 
[Agreement on Subsidies and Countervailing Measures)), 

(II) any increase in production capacity or existing unused capacity 
in the exporting country likely to result in a significant increase in 
imports of the merchandise to the United States, 

(IID) any rapid increase in United States market penetration and 
the likelihood that the penetration will increase to an injurious 
level, 

(IV) the probability that imports of the merchandise will enter the 
United States at prices that will have a depressing or suppressing 
effect on domestic prices of the merchandise, 

(V) any substantial increase in inventories of the merchandise in 
the United States, 

(VI) the presence of underutilized capacity for producing the mer- 
chandise in the exporting country, 

(VII) any other demonstrable adverse trends that indicate the prob- 
ability that the importation (or sale for importation) of the mer- 
chandise (whether or not it is actually being imported at the time) 
will be the cause of actual injury, 
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(VIII) the potential for product-shifting if production facilities 
owned or controlled by the foreign manufacturers, which can be 
used to produce products subject to investigation(s) under section 
1671 or 1673 of this title or to final orders under section 1671e or 
1673¢ of this title, are also used to produce the merchandise under 
investigation, 
(IX) [provisions relating to agricultural products], [and] 
(X) the actual and potential negative effects on the existing develop- 
ment and production efforts of the domestic industry, including ef- 
forts to develop a derivative or more advanced version of the like 
product. 
19 U.S.C. § 1677(7)(F)() (1988). The Commission makes its determina- 
tion “on the basis of evidence that the threat of material injury is real 
and that actual injury is imminent. Such a determination may not be 
made on the basis of mere conjecture or supposition.” 19 U.S.C. 
§ 1677(7)(F)(ii). 

The Commission majority first noted that the domestic industry was 
“robust” and, therefore, “not significantly vulnerable to a threat of ma- 
terial injury.” Determination at 14. Plaintiff argues that the Commis- 
sion erred in considering the current state of the domestic industry in 
undertaking its threat analysis. Contrary to Plaintiff's assertion, De- 
fendant maintains that the current state of the industry was not deter- 
minative of the Commission’s threat analysis. The Commission, 
however, did consider the current condition of the industry as a relevant 
factor for its consideration. The statutory factors primarily serve as 
guidelines for the Commission’s analysis of the likely impact of future 
imports. 

Although the statute specifies certain factors that the Commission 
must consider in its threat analysis, the Commission may consider 
“other relevant economic factors.” 19 U.S.C. § 1677(7)(F). The current 
condition of an industry is relevant in the evaluation of whether imports 
will, in the imminent future, force that industry into a state of material 
injury. Furthermore, the statute admonishes the Commission that the 
threat of injury must be real and the actual material injury imminent to 
warrant an affirmative determination. 19 U.S.C. § 1677(F)(ii). The pre- 
sent relative health of an industry is an important indicator as to the im- 
minence of material injury. A healthy industry can better withstand 
competition from future imports than can one that is functioning close 
to a state of material injury. See Metallverken Nederland, B.V. v. United 
States,14CIT__—_,_—s«, 744 F. Supp. 281, 286-87 (1990) (the Court 
approved Commissioner Rohr’s consideration of the present state of 
the industry in assessing the threat of material injury to the domestic 
industry). 

The legislative history to the 1979 Act also supports the Commission’s 
analysis in this regard. The House Committee on Ways and Means, in 
addressing the threat provision, noted that “[i]Jn examining threat of 
material injury, the ITC will determine the likelihood of a particular 
situation developing into actual material injury.” H.R. Rep. No. 317, 
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96th Cong., 1st Sess. 47 (1979). In the legislative history to the Trade 
and Tariff Act of 1984, Congress acknowledged that “a determination of 
threat will require a careful assessment of identifiable current trends 
and competitive conditions in the marketplace.” H.R. Rep. No. 1156, 
98th Cong., 2d Sess. 174 (1984). In discussing the latest amendments to 
the statute in 1988, the Senate Finance Committee further explained 
that the purpose of the threat provision of the statute was to prevent in- 
jury before it actually occurred, but only if “the threat of injury is real 
and injury is imminent.” S. Rep. No. 249, supra, at 89. 

A strong indication of the likelihood of material injury to an industry 
in the near future is its present state. A robust industry, as indicated by 
such factors as increasing production, increasing capacity utilization 
rates, increasing shipments and strong profits is less likely to become 
materially injured in the near future than an industry characterized by 
declining production and negative profit margins. 

Moreover, the propriety of considering the present condition of the in- 
dustry in a threat analysis has been upheld by this Court. As was stated 
in Rhone Poulenc, S.A. v. United States, there is “no inconsistency be- 
tween the requirement that the factors indicating present injury be con- 
sidered when examining threat and Congress’ statement that the 
absence of any indicia of present injury should not be considered conclu- 
sive that threat of injury does not exist.” 8 CIT 47, 52, 592 F. Supp. 1318, 
1323-24 (1984); see Metallverken, 14 CIT at __, 744 F. Supp. at 
286-87. 

This Court holds that the Commission’s consideration of the present 
condition of the industry is supported by the language of the statute and 
the legislative history. Such consideration, however, only establishes 
the background against which the Commission considers the likely ef- 
fect of future imports, based on consideration of the factors set forth in 
the statute. 

Next the Commission considered the statutory factors in turn. As to 
the factor pertaining to subsidies, the Commission found that this factor 
was only relevant to imports of sodium metabisulfite from Turkey. De- 
termination at 15. Although the Commission found that some of the 
subsidies alleged may be export subsidies, this factor alone could only 
provide limited support for an affirmative finding. See Determination at 
A-6. In consideration of all the other factors and as well as the prosper- 
ous condition of the domestic industry, the Commission concluded that 
the alleged subsidies were insufficient to indicate even a reasonable in- 
dication of threat of material injury. Jd. at 15. 

The Commission, in considering production capacity, determined 
that almost all other producers in the subject countries are utilizing ca- 
pacity at high rates, and that no likelihood exists for a significant in- 
crease in exports to the United States due to either unutilized or 
underutilized capacity. See id. at A-26 to A-30, tbls. 17-23. As to China, 
the Commission concluded based upon best information available from 
the record that there was no reasonable indication that any underutil- 
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ized or unutilized capacity exists which may lead to increased imports in 
the immediate future sufficient to threaten material injury. Jd. at 15 
and A-27 to A-28, tbls. 18 & 19. 

The Commission noted a rise in market share held by the imports, but 
found that there was no indication that imports would rise rapidly to an 
injurious level. Jd. at 15 and A-38, tbl. 27. 

The Commission did find some evidence of price suppression, but de- 
termined that due to a lack of significant underselling of the domestic 
product, they found no probability that imports will adversely affect 
prices. Jd. at 15-16. Furthermore, the Commission determined that 
both import and domestic prices rose over the period of investigation. Id. 
at 16. 

Pertaining to inventories, the Commission found that confidential 
data on the size of the inventories of the subject imports supported a 
negative threat finding. Jd. They considered the factor of product shift- 
ing and found no likelihood of a threat. Jd. Moreover, the Commission 
found no actual or potential effects on research and development efforts 
in the domestic industry. Jd. Finally, the Commission found no other ad- 
verse trends or evidence of dumping in third country markets. Id. 

This Court holds that the Commission’s finding of no reasonable indi- 
cation of threat of material injury of imports from the subject countries 
was based on clear and convincing evidence on the record and has a ra- 
tional basis in fact and, therefore, was not arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law. 

For the reasons given above, it is hereby 

ORDERED that Plaintiff's Motion for Judgment Upon the Agency Re- 
cord is Denied. This action is dismissed. 


(Slip Op. 92-70) 
TURBON Propucts, INC., PLAINTIFF Uv. UNITED STATES, DEFENDANT 
Court No. 89-06-00325 


MEMORANDUM OPINION AND ORDER 


[Plaintiff moves to compel discovery of names of witnesses to be called at trial eighteen 
days before they might be required to be produced in a proposed pretrial order. Defendant 
objects on the grounds that the selection of witnesses is an attorney’s work product and 
therefore protected from discovery, and because an identified witness, if not called, might 
require the party to explain away the failure to call an announced witness. Held: Plaintiffs 
motion is granted because discovery would not unduly reveal defendant’s trial strategy, 
and because the requested information would be required to be disclosed less than three 
weeks later as part of a proposed pretrial order.] 


(Dated May 15, 1992) 


Stein, Shostak, Shostak & O’Hara, (Robert Glenn White) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (James A. Curley) for defendant. 
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MuscraveE, Judge: This case is a classification dispute concerning 
plastic cartridges intended for use in typewriters, imported from 1985 
through 1987. Plaintiff moves to compel answers to interrogatories 
which would identify defendant’s intended trial witnesses. Plaintiff ar- 
gues that if the witnesses names are not produced before the scheduled 
end of discovery on May 15,1992, it will be unable to effectively prepare 
for trial. Plaintiff further argues that it may be forced to name rebuttal 
witnesses in the pretrial order, without knowing whose testimony 
whose witnesses will be rebutting. 

The government objects that the witness list calls for information de- 
veloped as a result of defendant’s preparation for trial, and that the se- 
lection of witnesses is an attorney’s work product and therefore 
protected from discovery. Miller v. United States, 192 F. Supp. 218, 221 
(D. Del. 1361). Also, defendant argues, witness lists should not be dis- 
closed because an identified witness, if not called, might require the 
party to explain away the failure to call an announced witness. Fidelis 
Fisheries, Ltd. v. Thorden, 12 F.R.D. 179, 180-81 (S.D.N.Y. 1952). This 
argument fails to consider that this case will be tried without ajury. The 
Court is certainly able to understand that a party may decide in the 
course of a trial that it need not call all its witnesses. 

Defendant’s reasons for not disclosing the names of witnesses to be 
called at trial are unconvincing in the circumstances of this case. The 
Miller case involved a wrongful death tort action arising from an air- 
craft accident. Miller, 192 F. Supp. at 219. Miller is distinguishable be- 
cause plaintiff is asking that the witness list be provided only 18 days 
before the governrent must submit it as part of the proposed pretrial 
order. This is not a case where plaintiff is interested in probing the possi- 
ble defenses which might be brought to defend a wrongful death suit. 
The issues are clear in this case, and what remains is primarily a factual 
dispute over the proper classification of goods. 

Several of the cases listed by defendant in its opposition to the motion 
to compel are factually distinguishable from the classification dispute 
before the Court. Wirtz v. B.A.C. Steel, 312 F.2d 14 (4th Cir. 1962) wasa 
Fair Labor Standards Act case, where the names of informants were 
protected under the “informer’s privilege.” Wirtz, 312 F.2d at 15. 


Although the privilege is not absolute, the defendants have 
shown no special circumstance which would justify withdrawing 
the qualified privilege from the government. This is particularly 
true of this type of case. The average employee involved in this type 
of action is keenly aware of his dependence upon his employer’s 
good will, not only to hold his job but also for the necessary job refer- 
ences essential to employment elsewhere. Only by preserving their 
anonymity can the government obtain the information necessary 
to implement the law properly. Mitchell v. Roma, supra; 8 Wig- 
more, Evidence § 2374 (McNaughton rev. 1961). 


Wirtz, 312 F.2d at 15. 
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In this case, there is no issue of protection of witnesses from possible 
recriminations. Furthermore, Wirtz later states that 


[w]hatever may be the rights of a party to require its adversary to 
disclose the names of his witnesses in a pretrial hearing which takes 
place in contemplation of a trial at a specified time in the near fu- 
ture, we do not interpret the Code as requiring in general such a dis- 
closure at the discovery stages of litigation.” 


Wirtz, 312 F.2d at 16 (emphasis added). 

This statement, relied on by the government, reveals the fundamen- 
tal weakness of the governments argument. Trial is set in this case for 
June 6, 1992. Discovery is to be ended on May 15, 1992. This is clearly 
not a case where plaintiff is on a fishing expedition, trying to use defen- 
dant’s pretrial work to reduce its own workload. Plaintiff is simply at- 
tempting to marshall information when trial is imminent, so as to be 
able to effectively rebut the testimony of defendant’s witnesses. 

Another case cited by the government, Brock v. R.J. Auto Parts & 
Service, 864 F.2d 677 (10th Cir. 1988), also a Fair Labor Standards case, 
found that the requesting party “failed to demonstrate the barest need 
for a list of the Secretary’s prospective witnesses * * *.” Brock, 864 F.2d 
at 679. The Brock court explicitly states that: 


We do not imply that a district court is powerless to compel the pro- 
duction of a witness list during discovery, for such an approach may 


be necessary to the efficient disposition of a complex case or for 
other reasons. 


Id. Brock notes that the government in that case agreed to provide a 
witness list “at an appropriate time.” Brock, 864 F.2d at 679. The gov- 
ernment has agreed to do so in this case just a few weeks after plaintiff 
has requested they produce the list. The Court fails to see the harm to 
the government in producing the witness list at this time. 

The other cases cited by the government are either outdated, inappli- 
cable, or factually distinguishable. Reddick v. White Consolidated In- 
dus., Inc., 295 F. Supp. 243 (S.D. Ga. 1968), addressed discovery of a 
witness list in a single paragraph, noting that the defendant had already 
disclosed all persons with relevant knowledge. 

Plaintiff has convinced the Court that disclosure of the government’s 
witness list only a few weeks before trial would not unduly prejudice the 
government, nor give plaintiff an unfair advantage. The government 
has failed to convince the Court that its “work product” would be jeop- 
ardized by disclosure. 

The government is hereby ordered to disclose and send, via facsimile, 
answers to the interrogatories as demanded by plaintiff, by 5:00 p.m. 
EST on May 15, 1992. 
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(Slip Op. 92-71) 


CERAMICA REGIOMONTANA, S.A., CERAMICAS Y Pisos INDUSTRIALES DE 
CuLiacan, S.A., INDUSTRIAS INTERCONTINENTAL, S.A., PLAINTIFF Uv. 
UNITED STATES, DEFENDANT 


Court No. 88—05-00394 
OPINION 


(Held: Plaintiffs’ Count One, challenging the ITA’s refusal to grant an injury determi- 
nation prior to assessing countervailing duties, is dismissed for failure to exhaust admin- 
istrative remedies; the case is remanded for recalculation of country-wide countervailing 
duty in accordance with IPSCO v. United States.] 


(Decided May 15, 1992) 


Brownstein, Zeidman and Schomer, (Steven P. Kersner and Ronald W. Wisla) for 
plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice, (Velta A. Melnbrencis) for 
defendant. 


INTRODUCTION 


MusecravE, Judge: Plaintiffs Ceramica Regiomontana (“Ceramica,”) 
Ceramica Y Pisos Industriales de Culiacan (“Culiacan”) and Industrias 
Intercontinental (“Intercontinental”) challenge the final results of an 
administrative review by the Department of Commerce of an order im- 
posing countervailing duties upon imported ceramic tile from Mexico. 
Ceramic Tile from Mexico, Final Results of Countervailing Duty; Ad- 
ministrative Review, 53 Fed. Reg. 15,090 (April 27, 1988). The review 
covers shipments imported during the period from July 1, 1984 to De- 
cember 31, 1985. Plaintiffs’ action is brought pursuant to 19 U.S.C. 
§ 1516a(a)(2)(A)(@)(D (1991). Jurisdiction lies in this Court under 28 
U.S.C. § 1581(c) (1991). 

Plaintiffs’ original complaint was amended by motion to two counts. 
Ceramica Regiomontana, S.A., et al. v. United States, Slip op. No. 
90-107 (CIT 1990). Count One asserts that the International Trade Ad- 
ministration (“ITA”) cannot impose countervailing duties on merchan- 
dise imported from Mexico after April 23, 1985, the date that Mexico 
became a “Country under the Agreement” within the meaning of 19 
U.S.C. § 1671(1991), without a determination by the International 
Trade Commission that the imports of such merchandise materially in- 
jure or threaten to materially injure a United States industry producing 
a like product. Because no injury determination covering plaintiffs’ ce- 
ramic tile imports has been made, plaintiffs argue the antidumping du- 
ties imposed after April 23, 1985 are unauthorized. 

In Count Two, Plaintiffs contend that the ITA improperly excluded 
companies receiving zero or de minimis benefits from its calculation of 
the country-wide countervailing duty rate under IPSCO, Inc. v. United 
States, _—s‘Fed. Cir.(T)___—_, 899 F.2d 1192 (1990). 
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The government argues that plaintiffs’ claims are barred because 
plaintiffs did not raise them during the administrative proceedings. 
Plaintiffs acknowledge that they did not raise their claims below, but ar- 
gue that the claims are properly before the Court because the issues are 
purely legal in nature and arose from judicial decisions issued subse- 
quent to the administrative proceedings, and because exhaustion of ad- 
ministrative remedies would have been futile. Plaintiff's Reply to 
Defendant’s Opposition to Plaintiffs’ 56.1 Motion for Judgment on the 
Agency Record, at 2. 


EXHAUSTION OF REMEDIES 


As a general rule, plaintiffs are required to exhaust the available ad- 
ministrative remedies before they may raise their claim in a civil action. 
Allen v. Regan, 9 CIT 615, 617 (1985). Exhaustion of remedies is not, 
however, a jurisdictional prerequisite; unless it is mandated by statute, 
application of the exhaustion doctrine is within the discretion of the 
court. Al Tech Specialty Steel Corp. v. United States, 11 CIT 372, 376, 
661 F. Supp. 1206, 1209 (1987); Timken Co. v. United States, 10 CIT 86, 
93, 630 F. Supp. 1327, 1334 (1986). In cases such as the one at bar, the 
court is directed by statute to require exhaustion of remedies “where ap- 
propriate.” 28 U.S.C. § 2637(d) (1991). 

In this Court’s opinion granting plaintiffs’ motion to amend their 
complaint, the Court found that exhaustion of administrative remedies 
was not required of plaintiffs’ Count Two. Ceramica, Slip Op. 90-107, at 
5. Despite the legal nature of plaintiffs’ Count One, the Court now finds 
that it is appropriate to require exhaustion of administrative remedies 
for Count One. 

One exception to the exhaustion doctrine is the situation “in which 
there have been judicial interpretations of existing law after decision be- 
low and pending appeal— interpretations which if applied might have 
materially altered the result.” Ceramica, Slip Op. 90-107, at 5, quoting 
Hormel v. Helvering, 312 U.S. 552, 558-559, 61 S.Ct. 719, 722, 85 L. Ed. 
1037, 1042 (1941). Because IPSCO was decided after plaintiffs filed 
their original complaint, the exhaustion requirement was held inappli- 
cable to plaintiffs’ Count Two. Plaintiffs argue that the exhaustion doc- 
trine does not apply to Count One for similar reasons. 

Plaintiffs assert that Count Two arises from Cementos Anahuac del 
Golfo, S.A. v. United States, 12 CIT 401, 687 F. Supp. 1558 (May 12, 
1988) (“Anahuac I”), which was decided shortly after the final results of 
the administrative review in this case were published. Ceramic Tile 
From Mexico, 53 Fed. Reg. 15,090 (April 27, 1988). In Anahuac I, the 
plaintiffs challenged the final results of an administrative review of an 
antidumping finding in which the ITA concluded that countervailing 
duties could be assessed upon cement imports from Mexico without an 
injury determination, despite the fact that Mexico had become a “coun- 
try under the Agreement” under 19 U.S.C. § 1671 before the results 
were published. Anahuac I, 12 CIT at 402, 687 F. Supp. at 1559; Port- 
land Hydraulic Cement and Cement Clinker From Mexico; Final Re- 
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sults Of Administrative Review Of Countervailing Duty Order, 50 Fed. 
Reg. 51,732 at 51,736 (December 19, 1985). 

Section 303 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1303 
(1991) provides for the levy of countervailing duties on subsidized duti- 
able merchandise without an injury determination by the International 
Trade Commission (“ITC”), “[e]xcept in the case of an article or mer- 
chandise which is the product of a country under the Agreement (within 
the meaning of section 1671(b) of this title).” Countervailing duties may 
not be imposed under 19 U.S.C. § 1671 on merchandise from a country 
under the Agreement without an injury determination. 

Mexico became a country under the Agreement on April 23, 1985 asa 
result of an “Understanding between the United States and Mexico Re- 
garding Subsidies and Countervailing Duties,” (the “Understanding.”) 
Determination Regarding the Application of Certain International 
Agreements, 50 Fed. Reg. 18,335, 18,335-36 (1985). The Understanding 
stated in part, 


With respect to all United States countervailing duty investiga- 
tions in progress concerning products of Mexico as of the date of en- 
try into force of this Understanding, the United States shall ensure 
that no countervailing duties shall be imposed upon any product of 
Mexico unless it is determined that the subsidized imports are, 
through the effects of the subsidy, causing or threatening to cause 
material injury to an established domestic industry, or retard mate- 
rially the establishment of a domestic industry. 


Understanding Between the United States and Mexico Regarding Sub- 
sidies and Countervailing Duties, (April 23, 1985) at paragraph 5; 
quoted in Cementos Guadalajara, S.A. v. United States, 12 CIT 307, 311, 
686 F. Supp. 335, 339 (1988). 

In Anahuac I, the ITA rejected the argument that the administrative 
review underway at the time Mexico became a country under the Agree- 
ment was an “investigation in progress” within the meaning of the Un- 
derstanding. The ITA concluded that the Understanding did not apply 
to preexisting countervailing duty orders, and did not impose an obliga- 
tion to provide an injury test during the review. Portland Hydraulic Ce- 
ment and Cement Clinker From Mexico, 50 Fed. Reg. at 51,736. 

The Court of International Trade reversed the ITA, holding that al- 
though the tariff is determined at the time of entry, which predated 
Mexico becoming a country under the Agreement, the countervailing 
duty is not. The “determination of the presence of a bounty and of par- 
ticularized benefit therefrom [and therefore the countervailing duty] 
post-dates the moment of entry, and that administrative process is gov- 
erned by the law existent then.” Anahuac I, 12 CIT at 406, 687 F. Supp. 
at 1563. Since Mexico became a country under the Agreement during 
the course of the administrative process, the Court held that an injury 
determination was required pursuant to 19 U.S.C. § 1671. Jd. 

Two nearly contemporaneous decisions drew the opposite conclusion. 
Cementos Guadalajara, S.A. v. United States, 12 CIT 307, 686 F. Supp. 
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335 (1988), and Cementos Anahuac del Golfo, S.A. v. United States, 12 
CIT 525, 689 F. Supp. 1191 (1988) (“Anahuac IT”). These cases held that 
“countervailing duty law provides for the imposition of duties on mer- 
chandise as it is entered even though the actual amount of duties due 
may not be finally assessed until a later time, including after possible 
successive 751 reviews.” Anahuac IJ, 12 CIT at 546, 689 F. Supp. at 
1208, citing Cementos Guadalajara, 12 CIT at 328, 686 F. Supp. at 
351-52. Since the goods in both cases had been entered before Mexico 
became a country under the Agreement, no injury assessment was 
deemed necessary. Id. 

In aconsolidated appeal of all three cases, the Court of Appeals for the 
Federal Circuit tersely reversed Anahuac I and adopted Anahuac II and 
Guadalajara. Cementos Guadalajara, S.A. v. United States, 7 Fed. 
Cir.(T) 113, 879 F.2d 847 (1989). Plaintiffs filed their complaint in this 
case before Anahuac I was reversed. 

Unlike Ipsco, Anahuac J cannot affect the result in this case. Plaintiffs 
correctly point out that the Court of Appeals’ decision in Guadalajara 
leaves unresolved the issue of whether the ITA may impose countervail- 
ing duties without an injury determination on dutiable merchandise 
from Mexico imported after Mexico became a country under the Agree- 
ment. Plaintiffs’ Reply, n. 1 at 6. 

When determining whether a question is precluded from considera- 
tion on appeal, the Court will assess the practical ability of a party to 
have its arguments considered by the administrative body. Al Tech, 11 
CIT 377, 661 F. Supp. at 1210. In Timken, for example, plaintiffs sought 
remand for further review in light of Freeport Minerals Co. v. United 
States, 3 Fed. Cir. (T) 114, 776 F.2d 1029 (1985), which was decided after 
the administrative decision and while Timken was pending before this 
Court. Timken, 10 CIT at 91, 630 F. Supp. at 1334. Because the Freeport 
decision postdated the administrative proceedings, the Timken Court 
found that there was no danger that Timken had refrained from raising 
the issue below for tactical reasons. Id. The Court concluded that Tim- 
ken had “arguably been taken by surprise by the Freeport decision; re- 
mand is called for so that its interests may be protected by the review 
appropriate under the law.” Timken, 10 CIT at 93, 630 F. Supp. at 1334. 

Unlike Timken, the present plaintiffs’ case does not stem from an un- 
foreseen change in the law, but rather, “[t]he unambiguous and plain 
meaning of 19 U.S.C. §§ 1303(a)(1) and 1671(a).” Memorandum of 
Points and Authorities in Support of Plaintiffs’ 56.1 Motion for Judg- 
ment on the Agency Record, at 32. The unambiguous and plain meaning 
of the statutes could not have taken plaintiffs by surprise. Nor did the 
Cementos cases affect plaintiffs’ practical ability to raise their argument 
before the ITA. 

Plaintiffs argue that in any event, raising Count One before the ITA 
would have been futile. In cases where exhaustion of administrative 
remedies would have been futile or a useless formality, the Court of In- 
ternational Trade has made an exception to the exhaustion doctrine. Al- 
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hambra Foundry Co. v. United States, 12 CIT 343, 347, 685 F. Supp. 
1252, 1256 (1988); Rhone Poulenc, S.A. v. United States, 7 CIT 133, 136, 
583 F. Supp. 607, 610-611 (1984). In Rhone Poulenc, the Court noted 
that it would have been futile for plaintiffs to argue that the agency 
should not apply its own regulation, and allowed plaintiffs to bring a 
claim not raised administratively. 

Plaintiffs point out that subsequent ITA determinations have re- 
jected their Count One claim, e.g. Ceramic Tile From Mexico, 55 Fed. 
Reg. 50,744 (1990). They also argue that the determination challenged 
in Anahuac I, is an “identical” ruling. Portland Hydraulic Cement from 
Mexico, 50 Fed. Reg. 51,732 (1985). These rulings, plaintiffs maintain, 
establish the ITA’s position and show that an adverse ruling on the 
claim is certain to have resulted if they had raised it. 

Although subsequent administrative reviews support plaintiffs’ con- 
tention that raising Count One before the ITA would not have affected 
the result, plaintiffs do not cite any prior reviews that show that ITA re- 
view would have been futile. The only determination cited that predates 
the administrative review at bar is Portland Hydraulic Cement from 
Mexico, which did not involve entries made after Mexico became a 
“Country Under the Agreement.” It does not show that seeking admin- 
istrative relief on Count One would have been futile. Hindsight alone 
does not excuse the failure to pursue administrative remedies. 

Plaintiffs have failed to point out any substantial impediments to ex- 
hausting the administrative remedies available to them on Count One. 
The Court finds no miscarriage of justice will result from the application 
of the exhaustion doctrine. The Court concludes that it is appropriate to 
require exhaustion of administrative remedies for Count One, and in its 
discretion, declines to exercise jurisdiction over the contention. Count 
One is dismissed. 


CALCULATION OF THE CouNTRY-WIDE Duty 


Plaintiffs’ second count contends that the ITA calculated country- 
wide countervailing duty rates in a manner subsequently held inappro- 
priate in Ipsco, Inc. v. United States, __ Fed. Cir. (T)_, 899 F.2d 
1192 (1990). 

The administrative review determined that the total bounty or grant 
during the period from July 1, 1984 through December 31, 1984 was 
zero or de minimis for forty-two named firms, 24.43 percent ad valorem 
for Culiacan, and 3.16 percent ad valorem for all other firms, including 
Ceramica and Intercontinental. For the period from January 1, 1985 to 
December 31, 1985, the total bounty or grant was determined to be zero 
or de minimis for forty named firms, 18.98 percent ad valorem for 
Culiacan and 4.17 percent ad valorem for all other firms, including 
Ceramica and Intercontinental. Ceramic Tile From Mexico, 53 Fed. Reg. 
at 15,090. 

The government refers to the rates for Ceramica, Intercontinental 
and other firms without specified individual rates as “all other” rates, 
and describes the method it uses to calculate them as follows. First, the 
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ITA calculates a country-wide rate based on all companies being re- 
viewed. If the country-wide rate is de minimis, the determination will be 
negative and no countervailing duty order will issue. If the country-wide 
rate is above de minimis, the ITA calculates individual company rates 
and compares them with the country-wide rate to determine if the there 
are “significant differentials” between them. A zero or de minimis rate 
is, by definition, a “significant differential” from a non-de minimis 
country-wide rate. Defendant’s Memorandum, at 67-68. See 19 C.F.R. 
§ 355.20(d) (1990).1 

If any significant differentials exist, under this method the ITA no 
longer uses the country-wide rate for duty deposit or assessment pur- 
poses. Instead, company-specific rates are assigned to those companies 
receiving significantly different net subsidies (including zero rate and 
de minimis companies). The remaining companies form the basis of the 
“all other rate.” The “all other” rate “is different from a country-wide 
rate because it is not based upon all companies, but, rather, those com- 
panies being reviewed whose rates are not significantly different from 
the country-wide rate.” Defendant’s Memorandum, at 68. In other 
words, for the group of companies whose individual rates are not signifi- 
cantly different from the country-wide rate, the ITA calculates a new 
“all other” rate that is different from the country-wide rate. 

In Ipsco, the ITA established a country-wide countervailing duty for 
oil country tubular goods imported from Canada. Of eleven known pro- 
ducers and exporters, nine were found to receive zero or de minimis sub- 
sidies and were excluded from the countervailing duty determination. 
One did not respond to the ITA’s questionnaire. Based upon Ipsco’s 
verified responses to the questionnaire, Ipsco was found to have a non- 
de minimis net subsidy. Ipsco’s rate was then used as the country-wide 
countervailing duty rate. Final Affirmative Countervailing Duty Deter- 
mination; Oil Country Tubular Goods From Canada, 51 Fed. Reg. 
15,037 (1986); Ipsco,__—s Fed. Cir. (T) at__—, 899 F.2d at 1193-94. 

Ipsco challenged the determination, arguing that the proper method 
of calculating the country-wide rate was to average the net subsidy Ipsco 
received with the firms receiving no subsidies. Ipsco v. United States, 12 
CIT 359, 360-61, 687 F. Supp. 614, 616 (1988). Ipsco contended that the 
resulting country-wide rate would be de minimis. Id. at 617. The Court 
of International Trade upheld the ITA’s method. Id. 

The Court of Appeals for the Federal Circuit reversed. Ipsco, _ Fed. 
Cir. (T) at __, 899 F.2d at 1197. The Court noted that 19 U.S.C. 
§ 1672e(a)(2) (1988) establishes a presumption in favor of country-wide 
countervailing duty rates, and held that “[i]t was inconsistent with the 


1 Although the final determination was completed in 1988, the government’s calculations were based at least in part 
upon policies later codified, with some changes, in regulations that became effective January 26, 1989. Countervailing 
Duties, Final Rule, 53 Fed. Reg. 52,306 (1988). In the administrative review, the ITA indicated that a significant differ- 
ence between an individual rate and the country-wide rate is “10 percentage points or 25 percent, whichever is greater.” 
Ceramic Tile From Mexico, 53 Fed. Reg. 15090, 15,091. According the subsequent regulations, a “significant differen- 
tial” is “a difference of the greater of at least five percentage points, or 25 percent * * *.” Countervailing Duties, Final 
Rule, 53 Fed. Reg. at 52,353 (19 C.F.R. § 353.20(d)(3).) The government relies extensively on the notice and comments 
from Countervailing Duties, Final Rule, in its memorandum. 
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concept of a country-wide rate for the ITA to disregard those companies 
receiving no benefit or a de minimis benefit when it determined the 
amount of the net subsidy and whether it was more than de minimis.” 
Id. The Court of Appeals found no evidence that the Canadian govern- 
ment had subsidized the industry within the meaning of 19 U.S.C. 
§ 1671(a) (1988), but only that it had attempted to aid a single firm. 


Where the overall level of subsidization provided to a particular in- 
dustry by a foreign government is de minimis, no countervailing 
duty should be assessed. And, if there is a non-de minimis subsidy 
being provided, the countervailing duty should not exceed the 
weighted-average benefit received by all firms that produce or ex- 
port the subject goods, including those firms that receive little or no 
subsidy. 


Ipsco,__ Fed. Cir. (T) at__, 899 F.2d at 1197. 

The government argues that Ipsco requires only that the country- 
wide rate, calculated by including companies receiving zero or de mini- 
mis subsidies, be greater than de minimis before a countervailing duty 
may be imposed. Defendant’s Memorandum, at 69 et seq. Since the coun- 
try-wide rate was greater than de minimis in this case, the countervail- 
ing duty imposed upon Ceramica is consistent with Ipsco. Id. According 
to this argument, the Ipsco decision simply does not concern the “all 
other” rate applied in this case and is therefore inapposite. Id. at 71. 

The government’s position is untenable unless the statement that “if 
there is a non-de minimis subsidy being provided, the countervailing 
duty should not exceed the weighted-average benefit received by all 
firms,” isdictum.Ipsco,__ Fed. Cir.(T) at__, 899 F.2d at 1197. It is 
not. 

Notwithstanding the statement that there was no evidence of a gov- 
ernment subsidy to the industry, the Jpsco court remanded the case for 
“the ITA to calculate a weighted-average net subsidy by dividing the 
sum of all the benefits provided in subsidy of the subject goods by the 
total value of export sales of the goods to the United States. If this net 
subsidy is de minimis, the countervailing duty should be negative.” 
Ipsco,__ Fed. Cir. (T) at ___, 899 F.2d at 1197 (emphasis added)2. 
This remand instruction clearly allows for the possibility (however un- 
likely) that the country-wide rate, so calculated, would not be de mini- 
mis. In that event, the Ipsco Court’s statement that the countervailing 
duty should not exceed the weighted average benefit received by all 
firms would have forbidden the application of the “all other” rate to 
Ipsco. 

Although the government labors to distinguish the “all other” rate 
from the country-wide rate discussed in Ipsco, the administrative re- 
view makes no such distinction, and in fact refers to the rate for 
Ceramica and all other firms as a “country-wide rate.” Ceramic Tile 


2 See also Ipsco, Inc. v. United States, 12 CIT 359, 361, 687 F. Supp. 614, 617 (1988), wherein the Court stated, “At 
most [the inclusion of the de minimis companies] could trigger a technical threshold that, under certain circumstances, 
would allow the ITA to disregard the overall effect of the programs as insignificant.” (emphasis added.) 
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From Mexico, 53 Fed. Reg. at 15,090, 15,091. Like the country-wide rate 
in Ipsco, the “all other” rate applies to all imports of the ceramic tile in 
question except for those of companies with individual rates or specifi- 
cally excluded from the order. Jd at 15,090. Assuming, arguendo, that on 
remand in Jpsco the ITA had determined that the country-wide rate was 
not de minimis, the “all other” rate calculation would have been identi- 
cal with the calculation that the Ipsco Court rejected. 

Regulations cited by the government also support the position that 
the “all other” rate is simply another way of calculating the country- 
wide rate that “presumptively applies to all merchandise of such kind or 
class exported from the country investigated.” 19 U.S.C. § 1671e(a)(2) 
(1988), Ipsco,__—s Fed. Cir. (T) at ___—, 899 F.2d at 1197. The regula- 
tions were adopted shortly after the final results in this case were pub- 
lished. Countervailing Duties, Final Rule, 53 Fed. Reg. 52,306 (1988). 
The government asserts that the regulations incorporate prior adminis- 
trative practice. Defendant’s Memorandum, at 67. Although the method 
of calculating the “all other” rate is described in detail in the govern- 
ment’s response to comments to 19 C.F.R. § 353.20(d), Countervailing 
Duties, Final Rule, 53 Fed. Reg. at 52,326, the regulations themselves 
make no reference to the “all other” rate or an equivalent calculation. 
Id. at 52,344 et seq. (19 C.F.R. § 355). 

Under the regulations, the final results of an administrative review 
must state the net subsidy on a country-wide basis. 19 C.F.R. 
§ 355.22(c)(7) (1989). Thereafter, assessment and deposit of counter- 
vailing duties is to be at the country-wide rate, unless individual rates 
are stated for those producers that received significantly different net 
subsidies, or for those producers who requested individual reviews. 19 
C.F.R. § 355.22(c)(10), (d), (f); Countervailing Duties, Final Rule, 53 
Fed. Reg. 52,306, 52,354-55. The “all other” rate cannot be fairly char- 
acterized as an individual rate; it must therefore be an alternative 
method of calculating the country-wide rate. Since the concept of a 
country-wide rate requires that companies receiving no benefit or de 
minimis benefit be included in the calculation of net subsidy, the “all 
other” conflicts with Ipsco.Ipsco,__ Fed. Cir.(T)at__—, 899 F.2d at 
1197. 

The government argues that including companies with zero and de 
minimis rates in the calculation would result in a diluted rate far below 
the average rate of benefits received by the remaining companies. De- 
fendant’s Memorandum, at 73. This assertion cannot be reconciled with 
the determination that the rate of subsidy for these companies is not sig- 
nificantly different from the country-wide rate. The difference between 
the “all other” rate and the country-wide rate cannot be more than the 
smallest “significant differential” which was set by ITA practice in this 
case and is now established by regulation. 19 C.F.R. § 355.20(d)(3). 

The ITA is authorized to establish differing countervailing duties if it 
determines that there is a significant differential between companies 
receiving subsidy benefits. 19 U.S.C. § 1671le(a)(2)(A); Ipsco,__ Fed. 
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Cir.(T)at___—, 899 F.2d at 1197. However, it is anomalous for the ITA 
to first determine that there is no significant differential between the 
net subsidy rates for “all other” companies and the country-wide rate, 
and then assess countervailing duties at a rate different from the coun- 
try-wide rate. 

The Court concludes that the calculation of the “all other” rate in the 
administrative review was not in accordance with law. 


RETROACTIVE APPLICATION 


The government argues that in any event, Jpsco should not be applied 
retroactively. In James B. Beam Distilling Company v. Georgia, ___ 
US. ,__— 111 S.Ct. 2439, 2446, 115 L. Ed. 2d 481, 491(1991), the 
Supreme Court held that “it is error to refuse to apply a rule of federal 
law retroactively after the case announcing the rule has already done 
so.” Because the rule announced in Ipsco respecting non-de minimis 
country-wide rates was applicable to the parties therein on remand, 
Beam requires that it be applied to this case. 


CONCLUSION 


Plaintiffs’ count one is dismissed for failure to exhaust administrative 
remedies. The case is remanded to the ITA to recalculate the counter- 
vailing duty rate for Ceramica, Industrias Intercontinental, and all 
other firms without specified individual rates, based on a weighted aver- 


age of all companies investigated, including those whose individual 
rates are de minimis or zero or otherwise significantly different from the 
resulting country-wide rate. 


(Slip Op. 92-72) 


Koyo Sermo Co., Lrp. aNnp Koyo Corp. or U.S.A., PLAINTIFFS Uv. 
UNITED STATES AND U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, 
TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 90-06-00300 


Pursuant to Rule 56.1 of the Rules of this Court, Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A., move for judgment on the agency record claiming: (1) that the entries at 
issue should be liquidated as entered, or alternatively, pursuant to existing master lists; 
(2) that plaintiffs suffered from prejudicial delay caused by the Department of Com- 
merce’s (“Commerce”) issuance of a final determination sixteen years after the initial en- 
try; (3) that Commerce retroactively applied new methodologies in the calculation of 
duties; (4) that Commerce’s application of “best information available” was punitive; and 
(5) that Commerce made certain improper calculations in the dumping margins. 

Heid: Plaintiffs’ motion is hereby granted in part and all entries entered between the 
period April 1, 1974 through September 30, 1977 shall be liquidated pursuant to existing 
master lists. Furthermore, plaintiffs’ motion is denied in part and remanded to the De- 
partment of Commerce, International Trade Administration, to recalculate all entries not 
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covered by master lists which were entered between October 1, 1977 through March 31, 
1979, in accordance with the guidelines set forth in this opinion. 
[Plaintiffs’ motion is granted in part, denied in part and remanded to the ITA.] 


(Dated May 15, 1992) 


Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Susan P. Strommer, Jonathan 
A. Knee, Susan E. Silver, Neil R. Ellis, T. George Davis and Niall Meagher) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Joan L. MacKenzie, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
John M. Breen and Margaret E.O. Edozien) for defendant-intervenor. 


OPINION 


Tsouca.as, Judge: This action, brought by Koyo Seiko Co., Ltd. and 
Koyo Corporation of U.S.A. (“Koyo”), challenges the Department of 
Commerce’s final results in an administrative review of antidumping 
findings for Tapered Roller Bearings Four Inches or Less in Outside Di- 
ameter From Japan; Final Results of Antidumping Duty Administra- 
tive Review (“Final Results”), 55 Fed. Reg. 22,369 (1990), for the period 
of April 1, 1974 through March 31, 1979 for Koyo. 

On October 31, 1973, Timken filed a petition requesting the imposi- 
tion of antidumping duties on tapered roller bearings (“TRBs”) from Ja- 
pan. Tapered Roller Bearings From Japan; Antidumping Proceeding 
Notice, 38 Fed. Reg. 33,408 (1973). On December 4, 1973, the United 
States Department of the Treasury (“Treasury”) published an “An- 
tidumping Proceeding Notice” advising that it was instituting an in- 
quiry to determine the existence of sales at less than fair value. Id. 
Treasury then directed Customs officers to withhold appraisement of 
TRBs effective June 5, 1974. Tapered Roller Bearings From Japan — 
Antidumping; Withholding of Appraisement Notice, 39 Fed. Reg. 19,969 
(1974). On September 3, 1974, Treasury published its determination 
that TRBs were being, or were likely to be sold at less tuan fair vaiue. 
Tapered Roller Bearings From Japan — Antidumping; Determination of 
Sales at Less Than Fair Value, 39 Fed. Reg. 22,337 (1974). The Interna- 
tional Trade Commission determined on January 23, 1975, that the 
United States industry would likely be injured by the TRB imports in 
question. Tapered Roller Bearings and Certain Components Thereof 
From Japan; Determination of Likelihood of Injury, 40 Fed. Reg. 4,366 
(1975). Treasury published a dumping finding on August 18, 1976. Ta- 
pered Roller Bearings and Certain Components From Japan, 41 Fed. 
Reg. 34,974 (1976). Although the United States Customs Service (“Cus- 
toms”) prepared liquidation instructions after the dumping finding, it 
appears that no Koyo entries subject to this finding were liquidated. 

After the dumping finding, Treasury began to periodically send Koyo 
and its American subsidiary, American Koyo Corporation, assessment 
questionnaires and requests for updated information, covering the en- 
tire period at issue here. Subsequent Treasury verifications took place 
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and, in July 1979, Koyo received two master lists covering Koyo’s en- 
tries from April 1, 1974 through September 30, 1977. According to Koyo, 
these results were flawed. See Plaintiffs’ Motion for Judgment on the 
Agency Record (“Plaintiffs’ Motion”) at 7. The master lists appeared to 
be suspended in 1979 due to these flaws. Administrative Record (“AR”) 
(Pub.) Doc. 93. 

Effective January 2, 1980, the authority for administering the an- 
tidumping law was transferred from Treasury to the United States De- 
partment of Commerce (“Commerce”), by Exec. Order No. 12,188, 3 
C.F.R. 131 (1980). Subsequently, Commerce began to conduct adminis- 
trative reviews of unliquidated entries pursuant to 19 U.S.C. § 1675 
(1980). By March 17, 1980, Commerce had corrected a master list for 
Koyo covering the period January 1, 1977 through September 1, 1977. 
AR (Conf.) Doc. 58. This master list revealed zero percent margins for 
Koyo; however, these entries were not liquidated. AR (Pub.) Doc. 169. In 
August 1981, Koyo received a handwritten list of less than fair value cal- 
culations from Commerce covering the entire review period, with a 
cover memorandum requesting quantities corresponding to each bear- 
ing. AR (Conf.) Doc. 100; Plaintiffs’ Motion at 10.On September 1, 1981, 
Commerce published preliminary results for forty known firms covered 
by the 1976 dumping finding; however, Koyo was not included. Tapered 
Roller Bearings and Certain Components Thereof From Japan; Prelimi- 
nary Results of Administrative Review and Tentative Revocation in Part 
of Antidumping Finding (“TRBs From Japan I”), 46 Fed. Reg. 43,864 
(1981). In addition, preliminary results for NTN (another large Japa- 
nese manufacturer) were published on February 27, 1981. Tapered 
Roller Bearings and Certain Components Thereof From Japan: Prelimi- 
nary Results of Administrative Review of Antidumping Finding; NTN 
Toyo Bearing Co., Ltd. and NTN Bearing Corporation of America; and 
Tentative Determination to Revoke in Part (“TRBs From Japan II”), 46 
Fed. Reg. 14,371 (1981). 

Subsequently, Commerce continued to conduct annual reviews for 
periods after those under this review, and to verify Koyo’s submissions. 
In February 1982, Commerce informed Koyo that margins set at close to 
zero percent would appear shortly in a preliminary determination. AR 
(Conf.) Doc. 320; Plaintiffs’ Motion at 12. These preliminary results 
were never issued. AR (Pub.) Doc. 151. 

On September 19, 1983, Timken alleged to Commerce that Koyo’s 
home market sales were below the cost of production. AR (Pub.) Doc. 
194. As a result, on September 29, 1983, Commerce issued question- 
naires on cost of production covering entries made as early as April 1, 
1978, AR (Pub.) Doc. 198, to which Koyo responded on January 11, 1984, 
AR (Conf.) Doc. 144. These responses were verified in April 1984. AR 
(Conf.) Doc. 153. 

On March 9, 1984, Commerce issued final results for forty Japanese 
exporters subject to the September 1, 1981 preliminary results, relying 
on Treasury master lists as “best information available.” Tapered 
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Roller Bearings and Certain Components Thereof From Japan; Final 
Results of Administrative Review of Antidumping Finding (“TRBs 
From Japan III”), 49 Fed. Reg. 8,976 (1984). Koyo was not included in 
these results. 

Effective October 30, 1984, § 751 of the Tariff Act of 1930 was 
amended to require annual reviews only when interested parties re- 
quest reviews within forty-five days. On October 8, 1985, The Timken 
Company requested reviews of Koyo and NSK, which were performed by 
Commerce of Koyo and NSK TRBS for the period April 1, 1974 to July 
31, 1984. International Trade Administration; Initiation of Antidump- 
ing Duty Administrative Review, 51 Fed, Reg. 24,883 (1986). The Fed- 
eral Register notice informed that final results for these reviews would 
be issued by July 31, 1987. 

On August 4, 1986, Koyo was asked to supplement data to the ques- 
tionnaire responses previously submitted. AR (Conf.) Doc. 170. Koyo 
submitted this information in September 1986. AR (Conf.) Doc. 182. In 
late 1986 and early to mid-1987, Commerce conducted verifications of 
this new information which pertained to entries made between April 1, 
1974 through July 31, 1986. AR (Conf.) Doc. 264. On December 28, 1987, 
Koyo received another questionnaire for entries dating back to April 
1974. AR (Pub.) Doc. 332. Koyo objected to this questionnaire, but re- 
sponded to the request. AR (Pub.) Doc. 326. 

On March 29, 1989, the International Trade Administration (“ITA” 
or “Commerce”) published section 751(a) preliminary results on Koyo’s 
entries covering the period from April 1, 1974 through March 31, 1979, 
which stated that based on best information available, the weighted av- 
erage dumping margins for Koyo ranged from 16.44% to 22.86%. Ta- 
pered Roller Bearings Four Inches or Less in Outside Diameter and 
Certain Components Thereof From Japan, Preliminary Results of An- 
tidumping Duty; Administrative Review. 54 Fed. Reg. 12,938 (1989). On 
June 1, 1990, Commerce issued the final results for Koyo and NSK 
TRBs, finding that the dumping margins for Koyo ranged between 
18.81% to 35.89%. Tapered Roller Bearings Four Inches or Less in Out- 
side Diameter From Japan; Final Results of Antidumping Duty Admin- 
istrative Review, 55 Fed. Reg. 22,369 (1990). 

Koyo seeks judgment on the agency record as to all five counts in its 
complaint, claiming that Commerce’s final results are unsupported by 
substantial evidence and are not in accordance with law. While acknow]- 
edging that the case should be remanded for recalculation of Koyo’s 
dumping margins for the period April 1978 to March 1979, and for appli- 
cation of the twenty percent cap at the end rather than the beginning of 
the model selection process, Commerce opposes this motion, claiming 
that its methodology was reasonable, in accordance with law, and that 
best information available was properly used in calculating the dump- 
ing margins. 
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DISCUSSION 


Pursuant to the Tariff Act of 1930, in reviewing a final determination 
of Commerce, this Court must uphold that determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence has been defined as being “more than a mere scintilla. It means 
such relevant evidence asa reasonable mind might accept as adequate to 
support a conclusion.” Universal Camera Corp. v. N.L.R.B., 340 US. 
474, 477 (1951) (quoting Consolidated Edison Co. v. N.L.R.B., 305 U.S. 
197, 229 (1938)). “It is not within the Court’s domain either to weigh the 
adequate quality or quantity cf the evidence for sufficiency or to reject a 
finding on grounds of a differing interpretation of the record.” The Tim- 
ken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), 
aff'd, 894 F.2d 385 (Fed. Cir. 1990). 


1. Use of Master Lists: 


In this action, plaintiffs request this Court to order the immediate 
liquidation of Koyo’s entries at the “as entered” zero assessment rate. 
Alternatively, they urge this Court to liquidate the entries at issue pur- 
suant to master lists. Plaintiffs’ Motion at 20-21. 

Commerce claims that the statutory scheme requires them, as the ad- 
ministering body, to conduct administrative reviews of dumping find- 


ings issued pursuant to the 1921 Act and the results of these reviews are 
to serve as the basis for the assessment of antidumping duties upon en- 
tries covered by the final results of the review and for deposits of esti- 
mated duties. 

A§ 751(a) review, however, “does not apply to entries which were on 
master lists issued before the effective date of the Act.” The Timken Co. 
v. Regan, 4 CIT 174, 178, 552 F. Supp. 47, 51 (1982). Section 1002(b)(3) 
of the 1979 Act provides as follows: 

(b) TRANSITIONAL RULES. - 

* * * K * * * 


(3) CERTAIN COUNTERVAILING AND ANTIDUMPING Duty ASSESS- 
MENTS. — The amendments made by this title * * * shall apply with 
respect to the review of the assessment of, or failure to assess, any 
countervailing duty or antidumping duty on entries subject to a 
countervailing duty order or antidumping finding if the assessment 
is made after the effective date. If no assessment of such duty had 
been made before the effective date that could serve the party seek- 
ing review as the basis of a review of the underlying determination, 
made by the Secretary of the Treasury or the International Trade 
Commission before the effective date, on which such order, finding, 
or lack thereof is based, then the underlying determination shall be 
subject to review in accordance with the law in effect on the day be- 
fore the effective date. 


Trade Agreements Act of 1979, 19 U.S.C. § 1516(a) note (1980) (Effec- 
tive Date; Transitional Rules). 
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The legislative history of § 1002(b)(3) reflects Congress’ intent that 
any cases pending before the effective date of the bill “and cases which 
were far advanced in the administrative process before the effective 
date, are to proceed as if the bill had not been enacted into law.” S. Rep. 
No. 249, 96th Cong., 1st Sess. 1 (1979), reprinted in 1979 U.S.C.C.A.N. 
381, 641. 

The facts in the case at hand are similar to Timken v. Regan, 4 CIT 
174, 552 F. Supp. 47. In Timken, the entries in question were liquidated 
subject to the master list predating the Act. The court further held that a 
§ 751(a) review did not apply since the master lists” were issued before 
the effective date of the Act.” Jd. at 178, 552 F. Supp. at 51. In reaching 
its conclusion, the court also considered the fact that “the proceedings 
were far advanced in the administrative process before the Trade Agree- 
ments Act of 1979 went into effect.” Id. 

In the case at bar, master lists existed for entries entered between 
April 1, 1974 to September 30, 1977. Therefore, all entries subject to 
master lists existing prior to the date of transfer of jurisdiction must be 
liquidated accordingly. 


2. Entries not covered by Master Lists: 

Several of the latter entries, specifically those entered between Octo- 
ber 1, 1977, and March 31, 1979, were not covered by master lists. Infor- 
mation submitted by Koyo for these entries was verified by Treasury in 
September 1979. AR (Conf.) Doc. 44. Although no deficiencies were re- 
ported at that time, contrary to plaintiffs’ contentions, the investigation 
was not “far advanced” enough to warrant application of the old law. See 
Timken, 4 CIT at 178, 552 F. Supp. at 51. The bulk of the investigation 
occurred after January 1, 1980. Thus, in accordance with the transi- 
tional rules, a § 751 review was in order. 

On September 1, 1981, Commerce published preliminary results for 
forty known firms covered by the 1976 dumping finding; however, Koyo 
was not included. TRBs From Japan I, 46 Fed. Reg. 43,864 (1981). In 
addition, preliminary results for NTN were published in February 1981. 
TRBs From Japan II, 46 Fed. Reg. 14,371. 

In February 1982, Commerce informed Koyo that margins set at close 
to zero percent would appear shortly in a preliminary determination. 
AR (Conf.) Doc. 320; Plaintiffs’ Motion at 12. These preliminary results 
were never issued. AR (Pub.) Doc. 151. Nevertheless, having not issued 
preliminary results for Koyo’s administrative review covering the same 
period, Commerce instead decided to commence ade novo review in July 
1986 using a three factor methodology to determine “such or similar” 
merchandise. In 1987, Commerce subsequently changed its methodol- 
ogy again utilizing five factors to determine “such or similar” merchan- 
dise. AR (Pub.) Doc. 322. 

Plaintiffs claim that the retroactive application of successive new 
methodologies for calculating dumping margins in this case, many years 
after the entries at issue had been entered, is not supported by the ex- 
press terms of the antidumping law and, in fact, is directly contrary to 
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the fundamental principle that this law is remedial rather than punitive 
in nature. 

Commerce in turn claims that its changes in methodology were rea- 
sonable and necessary because Koyo had been permitted to select what 
it considered to be similar home model TRBs and that Commerce’s 1984 
verification disclosed that Koyo had seriously under-reported its home 
market sales and had not made proper model comparisons. Defendants’ 
Memorandum in Opposition to Plaintiffs’ Motion for Judgment Upon 
the Agency Record at 34. 

It is well-established that Commerce is granted tremendous defer- 
ence in selecting the appropriate methodology. ICC Indus., Inc. v. 
United States, 812 F.2d 694, 699 (Fed. Cir. 1987); Consumer Prod. Div., 
SCM Corp. v. Silver Reed America, Inc., 753 F.2d 1033, 1039 (Fed. Cir. 
1985). As long as its decision is reasonable, then Commerce has acted 
within its authority even if another alternative is more reasonable. 

In the case at hand, the methodology employed by Commerce was rea- 
sonable, but the delay and changes in methodology were unreasonable. 
This final determination should have been completed years ago. To al- 
low Commerce to prolong the determination would be to reward it for its 
delay. Commerce cannot suspend the administrative process indefi- 
nitely until “better” methodologies are discovered or “better” data is 
available. 

While Commerce does have the latitude to act within its own discre- 
tion and in a reasonable fashion, there are boundaries to the scope of 
reasonableness. Commerce has certain obligations and one such obliga- 
tion is to proceed with investigations in a timely manner within reason- 
able limits. Issuing a final determination sixteen years after the initial 
entries were entered greatly exceeds even the broadest definition of 
reasonable. 

Section 1675(a)(1) states that: 


At least once during each 12—month period * * * the administering 
authority * * * shall— 


(A) review and determine the amount of any net subsidy, 

(B) review, and determine * * * the amount of any antidump- 
ing duty, and 

(C) review the current status of, and compliance with, an 
agreement by reason of which an investigation was suspended, 
and review the amount of any net subsidy or margin of sales at 
less than fair value * * *. 


19 U.S.C. § 1675(a)(1) (1988). 

It has been determined, however, that the timetable for completion of 
a§ 751(a) review is directory and not mandatory “because Congress did 
not provide for a prohibition or adverse consequence to be imposed for 
failing to meet the statutory deadline.” Nakajima All Co. v. United 
States, 12 CIT 585, 589, 691 F. Supp. 358, 362 (1988); see also American 
Permac, Inc. v. United States, 10 CIT 535, 539-40, 642 F. Supp. 1187, 
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1191-92 (1986); Nissan Motor Corp. In U.S.A. v. United States, 10 CIT 
820, 825, 651 F. Supp. 1450, 1455 (1986). 

Nevertheless, the Court of Appeals has recognized that the court has 
the authority to exercise its sound discretion to fashion an appropriate 
remedy in compelling Commerce to complete the processing of “ongo- 
ing” administrative reviews in appropriate circumstances. Sharp Corp. 
v. United States, 837 F.2d 1058 (Fed. Cir. 1988). Furthermore, this 
Court has issued writs of mandamus compelling Commerce to complete 
administrative reviews within a certain period of time. Nakajima, 12 
CIT 585, 691 F. Supp. 358. 

Thus, while the statutory framework does not provide a restraint on 
Commerce for failing to complete an administrative review within a rea- 
sonable time, equity dictates that the issuance of a final determination 
eleven years after the last entry in question is an abuse of Commerce’s 
discretion and prejudicial to Koyo. In light of the circumstances in this 
case, Commerce’s second change in methodology, from three factors to 
five factors was simply another delay in the investigation and was 
thereby unreasonable and not supported by substantial evidence. 


Violation of Koyo’s Due Process Rights: 

Plaintiffs additionally claim that the excessive delay violates their 
constitutional rights of due process under the law. The Supreme Court 
has set forth a four part test to determine whether an administrative de- 
lay is so excessive as to violate due process. United States v. Eight Thou- 
sand Eight Hundred and Fifty Dollars, 461 U.S. 555, 564 (1983). The 
Court must weigh four factors: the length of the delay, the reason for the 
delay, the party’s assertion of his right, and the prejudice to the party. 
Id. 

In $8,850, the Supreme Court noted that the first element, length of 
the delay, “is to some extent a triggering mechanism.” Jd. at 565. The 
Supreme Court deemed eighteen months as a substantial delay of time, 
but they balanced the delay with the Government’s diligent efforts in 
processing the petition and ruled that there was no prejudice. Jd. at 
569-70. In this case, the unreasonably long delay is corroborated by the 
Government’s lack of an excuse. The Government did not pursue any 
diligent efforts. The only explanation for the delay offered by Commerce 
is that this type of investigation is “the most difficult and time consum- 
ing todo.” AR (Conf.) Doc. 320, Exhibit 2. Furthermore, Koyo was preju- 
diced by the fact that their determination was delayed while Commerce 
issued final results for all forty of the Japanese manufacturers/export- 
ers of TRBs subject to Treasury’s 1976 dumping finding that had been 
included in Commerce’s preliminary results of September 1, 1981. See 
TRBs From Japan III, 49 Fed. Reg. 8,976. 

Thus, for the foregoing reasons, this case is remanded and all entries 
made between October 1, 1977 and March 31, 1979 are to be recalcu- 
lated in accordance with the three factor model-match methodology. 
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3. Commerce’s Requests for Remand Regarding Improper Calculations 
in Dumping Margins: 
A. Below-Cost-of-Production Sales: 

Commerce claims and Koyo agrees that the case should be remanded 
to Commerce for recalculation of dumping margins for the April 1, 1978 
to March 31, 1979 period without reference to the investigation of be- 
low-cost-of-production sales. 

Commerce commenced a cost of production investigation pursuant to 
19 U.S.C. § 1677b(b) to determine whether Koyo’s TRBs during the pe- 
riod April 1, 1978 to March 31, 1979 were sold in the United States at 
prices which were below the cost of production. The use of best informa- 
tion available in the investigation resulted in the exclusion of most of 
the home market sales. 

Koyo claims that in 1983 Commerce did not have “reasonable 
grounds” to institute an investigation of sales at less than the cost of 
production. Now, after reviewing the administrative record, Commerce 
concedes that its investigation of the cost of production is contrary to its 
current practice. 

In Al Tech Specialty Steel Corp. v. United States, 6 CIT 245, 575 F. 
Supp. 1277 (1983), aff'd on other grounds, 745 F.2d 632 (Fed. Cir. 1984), 
the court stated that “absent a specific and objective basis for suspecting 
that a particular foreign firm is engaged in home market sales at prices 
below its cost of production, section 773(b)’s threshold requirement of 
‘reasonable grounds to believe or suspect’ has not been satisfied.” Jd. at 
250, 575 F. Supp. at 1282 (emphasis in original). 

The court further explained that: 

[T]he mere use of the adjective “loss-making” fails to show less- 
than-cost-of-production sales of a single product sold in a discrete 
market where the company * * * sold a vast range of products in 
markets around the world. * * * [Furthermore,] evidence of a com- 
pany-wide loss fails to adequately pinpoint below-cost-of-produc- 
tion sales of an individual product in one of the company’s many 
markets. 
Id. at 249, 575 F. Supp. at 1281 (emphasis supplied). 

Thus, Commerce requires a company specific standard for initiation 
of a cost of production investigation. In the case at hand, the record is 
more producer-specific than the information that was before the court 
in Al-Tech, because it refers to Koyo’s business losses, rather than the 
losses of producers generally. Nevertheless, the information is net prod- 
uct specific in that it does not specifically link losses to the TRBs in is- 
sue. Thus, for these reasons, in recalculating the dumping margins for 
April 1, 1978 to March 31, 1979, Commerce should do so without refer- 
ence to the investigation of below-cost-of-production sales. 


B. Twenty Percent Cap: 
The parties are also in agreement that the case should be remanded to 


Commerce for application of the twenty percent cap at the end rather 
than at the beginning of the model selection process. When selecting 
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similar merchandise, such merchandise must be approximately equal in 
commercial value to the merchandise under investigation. 19 U.S.C. 
§ 1677(16)(B). In this case, after determining the criteria for comparing 
or matching TRB models in the two markets, Commerce added a twenty 
percent cost cap in order to ensure that the home market model chosen 
is of approximately equal commercial value with the U.S. model. Final 
Results, 55 Fed. Reg. at 22,369. The application of the cost cap at the be- 
ginning of the selection process resulted in the use of constructed values 
rather than sales prices for a larger number of home market models 
than would have been applied at the end of the selection process. 

Congress has expressed a preference for calculating foreign market 
value based upon the price of the merchandise in the home market 
rather than upon its constructed value. 19 U.S.C. § 1677(a)(1) and (2). 
Therefore, the twenty percent cost cap shall be applied at the end rather 
than at the beginning of the model selection process. 


4. Best Information Available: 

Plaintiffs also claim that Commerce’s use of “best information avail- 
able” and its calculation of foreign market value by rejecting Koyo’s re- 
ported home market discounts was arbitrary, unsupported by 
substantial evidence and otherwise not in accordance with the law. 

In Olympic Adhesives, Inc. v. United States, 899 F.2d 1565, 1574 (Fed. 
Cir. 1990), the Court of Appeals held that Commerce was unjustified in 
resorting to best information available when there was no indication 
that there was noncompliance with any information requests. The court 
held that “section 1677e(b) clearly requires noncompliance with an in- 
formation request before resort to the best information rule is justified, 
whether due to refusal or mere inability.” Jd. (emphasis in original); 
Daewoo Elecs. Co. v. United States, 13 CIT 253, 265, 712 F. Supp. 931, 
944 (1989). 

Furthermore, the Court of Appeals has stated that the best informa- 
tion rule is 


an investigative tool, which that agency may wield as an informal 
club over recalcitrant parties or persons whose failure to cooperate 
may work against their best interest. One may as well view the rule, 
in light of the legislative history cited, as a club over the ITC’s head, 
which Congress has brandished to force that agency to arrive at 
some determination within the time allotted. “Impossible” is a 
word which Congress does not want to hear in these complex cases. 


Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1560 (Fed. Cir. 
1984) (emphasis in original). 

Koyo specifically contests several of Commerce’s uses of best informa- 
tion available. Based on this opinion, some of these claims are now moot; 
for example, Commerce’s use of best information available in lieu of 
master lists. 

Koyo claims that they failed to keep records due to the inordinate time 
elapsed during this investigation and because they were under the im- 
pression that a revocation was in order. AR (Conf.) Doc. 320. Kovo fur- 
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ther claims that Commerce’s use of best information available in these 
situations would penalize Koyo for not maintaining records. Com- 
merce’s extraordinary delay, however, is no reason for Koyo to destroy 
records in an ongoing investigation. Furthermore, while Koyo may have 
been justified in expecting a revocation, it was never confirmed. Under 
these circumstances, Koyo should have retained their records. There- 
fore, Commerce is faced with no other alternative than to apply best in- 
formation otherwise available when Koyo is unable to produce 
information that no longer exists. Commerce, however, should not use 
the best information rule punitively since there is no evidence that Koyo 
intentionally failed to comply with Commerce’s data requests. 

It is well-established that Commerce is granted broad discretion in de- 
termining what constitutes best information available. Chemical 
Prods. Corp. v. United States, 10 CIT 626, 632-34, 645 F. Supp. 289, 
294-96, remand order vacated, 10 CIT 819, 651 F. Supp. 1449 (1986). 
Furthermore, Commerce may disregard information submitted by a 
party for the relevant period and use other information if it is the best 
information available. Rhone Poulenc, Inc. v. United States, 13 CIT 218, 
224, 710 F. Supp. 341, 346 (1989), aff'd, 899 F.2d 1185 (Fed. Cir. 1990); 
Uddeholm Corp. v. United States, 11 CIT 969, 971, 676 F. Supp. 1234, 
1236 (1987). 

In this case, Koyo claims that Commerce abused its discretion in us- 
ing best information available for United States inventory turnover for 
the periods July 1976 to November 1977 and January 1978 toJune 1978. 
This issue is partially moot in light of this court’s decision to have liqui- 
dated all entries entered between April 1, 1974 and September 30, 1977 
in accordance with existing master lists. The period from October to No- 
vember 1977, and January to June 1978, however, remains at issue. 
Koyo claims that in its Final Results, Commerce unfairly penalized 
Koyo by adding forty-five days instead of thirty days for the time of ship- 
ment from Japan to the number of days in inventory. See Plaintiffs’ Mo- 
tion at 84-85. This length of time, however, was verified to be thirty 
days. AR (Conf.) Doc. 232. Therefore, Commerce was not justified in us- 
ing the forty-five days and on remand it should use thirty days. 

AB additional best information available, Commerce calculated in- 
ventory turnover for the same period, July 1976 through November 
1977 and January 1978 through June 1978, based on the longest num- 
ber of days merchandise was in inventory for any month during Decem- 
ber 1977 through March 1979. See Final Results, 55 Fed. Reg. at 22, 
376-77, Comment 34. Plaintiffs, however, were unable to submit any 
other data on point. Thus, Commerce was compelled to use the best in- 
formation otherwise available. 

Koyo also contests Commerce’s use of best information available for 
United States brokerage, freight-in, and freight-out charges for the en- 
tire period. Koyo claims that Commerce rejected Koyo’s data because it 
was not on computer tape. Koyo’s data, however, was incomplete and 
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was not in the correct format and therefore, Commerce was justified in 
using best information otherwise available. 

Furthermore, Koyo contests Commerce’s use of best information 
available in its calculation of the United States duty rate by ignoring 
data timely submitted by Koyo. Two months prior to the issuance of the 
preliminary results, Koyo submitted data for net weights of certain 
TRBs to calculate the United States duty rates. Commerce dismissed 
this data as untimely. AR (Conf.) Doc. 304. In light of Commerce’s inex- 
cusable delay in proceeding with this investigation and its changes in 
methodologies, Koyo’s submission of this data two months before the fi- 
nal results were issued is reasonable. See Olympic Adhesives, 899 F.2d 
at 1574. Thus, there was no need for Commerce to invoke the best infor- 
mation rule, and on remand Commerce should use Koyo’s data for the 
net weights of these TRBs. 

Koyo’s final contest with Commerce’s selection of best information 
available states that Commerce erred in using best information for 
United States foreign inland freight, ocean freight, marine insurance 
and brokerage for the period April 1974 to April 1978. Koyo’s submis- 
sion of data, however, was not in the correct format and thus, Commerce 
was justified in selecting best information available. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded with 
instructions that all entries entered between April 1, 1974 through Sep- 
tember 30, 1977 shall be liquidated in accordance with the existing mas- 
ter lists. Furthermore, all entries entered between October 1, 1977 
through March 31, 1979, shall be recalculated pursuant to the three cri- 
teria methodology for determining “such or similar” merchandise. In 
recalculating the dumping margins for the entries from April 1, 1978 to 
March 31, 1979, Commerce must do so without reference to the investi- 
gation of below-cost-of-production sales; and the twenty percent cost 
cap shall be applied at the end rather than at the beginning of the model 
selection process. Furthermore, Commerce’s use of “best information 
available” was reasonable in all respects except when it disregarded 
Koyo’s data for net weights of certain TRBs for use in calculating duty 
rates, and when it added forty-five days for the shipping time. Thus, in 
its recalculations Commerce must use Koyo’s data for the net weights 
and must apply thirty days for the shipping time. Commerce shall report 
the results of the remand determination to this Court within ninety (90) 
days of the date this opinion is entered. 
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FMC Corp. AND Monsanto Co., PLAINTIFFS Vv. UNITED STATES, DEFENDANT, 
ROTEM FERTILIZERS LTD., DEFENDANT-INTERVENOR 


Court No. 92-04-00287 


Plaintiffs move pursuant to Rule 65(a) of the Rules of this Court for a preliminary in- 
junction preventing the defendant from liquidating any unliquidated entries of industrial 
phosphoric acid exported from Israel by Rotem Fertilizers Ltd. 

Heid: Plaintiffs have failed to show that failure to grant a preliminary injunction in this 
case will cause them irreparable harm or that they are likely to succeed on the merits, 
therefore their motion for a preliminary injunction is denied. 

[Plaintiff's motion for a preliminary injunction is denied.] 


(Dated May 15, 1992) 


Gibson, Dunn & Crutcher (Joseph H. Price and Thomas P. Simon) for plaintiffs FMC 
Corporation and Monsanto Company. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeffrey M. Telep); of coun- 
sel: Jeffery B. Denning, Attorney-Advisor, Office of the Chief Counsel for Import Admini- 
stration, U.S. Department of Commerce, for defendant. 

Kaplan Russin & Vecchi (Dennis James, Jr. and Kathleen F. Patterson) for defendant- 
intervenor Rotem Fertilizers Ltd. 


OPINION 


TsoucaLas, Judge: Plaintiffs, FMC Corporation and Monsanto Com- 
pany, have moved for a preliminary injunction to prevent the Govern- 
ment from liquidating any unliquidated entries of industrial phosphoric 
acid exported from Israel by defendant-intervenor Rotem Fertilizers 
Ltd. Rotem Fertilizers Ltd. is the corporate successor to Negev Phos- 
phates, Ltd. (“Negev”), a party to the underlying administrative pro- 
ceeding. For ease of understanding, defendant-intervenor will be 
referred to in this opinion as Negev. 

On May 1, 1992, plaintiffs filed a motion for a temporary restraining 
order and a motion for a preliminary injunction. The Court granted 
plaintiffs’ motion for a temporary restraining order on May 1, 1992 and 
scheduled a hearing on plaintiffs’ motion for a preliminary injunction 
which was held on May 11, 1992. 


BACKGROUND 


On August 19, 1987, the Department of Commerce, International 
Trade Administration (“ITA”), published an antidumping duty order 
subjecting unliquidated entries of industrial phosphoric acid from Israel 
made on or after April 20, 1987 to possible assessment of antidumping 
duties. Antidumping Duty Order; Industrial Phosphoric Acid From Is- 
rael, 52 Fed. Reg. 31,057 (1987). 

On July 19, 1991, the ITA published the final results of its first and 
second administrative reviews of the order covering exports of indus- 
trial phosphoric acid from Israel. Industrial Phosphoric Acid From Is- 
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rael; Final Results of Antidumping Duty Administrative Reviews, 56 
Fed. Reg. 33,248 (1991). The ITA determined that the dumping margin 
for Negev Phosphates, Ltd. was zero for the periods April 20, 1987 
through July 31, 1988, and August 1, 1988 through July 31, 1989. 

On September 24, 1990, at the request of plaintiffs and defendant-in- 
tervenor Negev, the ITA initiated a third administrative review of the 
antidumping duty order for the period August 1, 1989 through July 31, 
1990. Initiation of Antidumping and Countervailing Duty Administra- 
tive Reviews, 55 Fed. Reg. 39,032 (1990). 

During the course of the third administrative review, plaintiffs re- 
quested that the ITA determine whether Negev’s home market sales 
were made at less than the cost of production (“COP”) pursuant to 19 
U.S.C. § 1677b(b) (1988).1 In support of their request, plaintiffs submit- 
ted a 1986 report estimating Negev’s cost of producing industrial phos- 
phoric acid. Plaintiffs compared this report to home market sales data 
submitted by Negev during the review. 

ITA rejected plaintiffs’ request for a COP investigation. ITA found 
that plaintiffs’ COP allegation was deficient because the study was 
based on three year old COP data which had not been updated with in- 
formation from Negev’s response. Plaintiffs requested the ITA to recon- 
sider its decision not to conduct a COP investigation and to allow them 
to submit supplemental information in regard to their COP allegation. 
ITA refused. 

ITA issued its preliminary determination for the third review finding 
that Negev’s dumping margin was zero and announcing its intention to 
revoke the antidumping duty order with respect to Negev. Industrial 
Phosphoric Acid From Israel; Preliminary Results of Antidumping 
Duty Administrative Review and Intent to Revoke in Part; Antidumping 
Duty Order, 56 Fed. Reg. 67,059 (1991). The basis for the revocation 
would be that Negev had zero dumping margins for three consecutive 
reviews and Negev’s written agreement to immediate suspension of 
liquidation of entries and reinstatement of the antidumping duty order 
if Negev resumed less-than-fair-value sales of industrial phosphoric 
acid. Id. at 67,060. 

Plaintiffs submitted a prehearing brief where they renewed their re- 
quest that the ITA conduct a COP investigation. Plaintiffs also submit- 
ted supplemental information supporting their request. 

On March 23, 1992, the ITA issued the final results of the third ad- 
ministrative review. Industrial Phosphoric Acid From Israel; Final Re- 


119 U.S.C. § 1677b(b) (1988) states: 
(b) Sales at less than cost of production 
Whenever the administering authority has reasonable grounds to believe or suspect that sales in the home mar- 
ket * * * have been made at prices which represent less than the cost of producing the merchandise in question, it 
shall determine whether, in fact, such sales were made at less than the cost of producing the merchandise. If the 
administering authority determines that sales made at less than the cost of production — 
(1) have been made over an extended period of time and in substantial quantities, and 
(2) are not at prices which permit recovery of all costs within a reasonable period of time in the normal course 
of trade such sales shall be disregarded in the determination of foreign market value. 


See also 19 C.F.R. § 353-51 (1991). 
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sults of Antidumping Duty Administrative Review and Revocation in 
Part of the Antidumping Duty Order, 57 Fed. Reg. 16,008 (1992). In its 
final results, the ITA explained its denial of plaintiffs’ request for a COP 
investigation. Jd. at 10,008-09 (Comment 1). Since the ITA had found 
zero dumping margins with respect to Negev for three consecutive re- 
views, the ITA revoked the antidumping duty order with respect to 
Negev for all unliquidated entries of industrial phosphoric acid made on 
or after August 1, 1990. Jd. at 10,008. 

On April 21, 1992, plaintiffs filed a summons and on April 29, 1992, a 
complaint, challenging the ITA’s final determination in the third ad- 
ministrative review of industrial phosphoric acid from Israel and the 
partial revocation. The complaint alleges that the ITA applied a legally 
incorrect standard to determine whether to initiate a COP investiga- 
tion, that the administrative record does not contain substantial evi- 
dence to support the ITA’s decision not to conduct a COP investigation, 
and that the ITA’s refusal to accept supplemental information regard- 
ing the allegation of sales at below cost denied plaintiffs their right to 
procedural due process. 


DISCUSSION 


In order for a preliminary injunction to issue, plaintiffs must clearly 
demonstrate: (1) the threat of immediate irreparable harm; (2) the like- 
lihood of success on the merits; (3) that the public interest is better 
served by issuing rather than denying the injunction; and (4) that the 
balance of hardships to the parties favors the plaintiffs. Zenith Radio 
Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 1983); Timken Co. v. 
United States, 11 CIT 504, 506, 666 F. Supp. 1558, 1559 (1987). “If any 
one of the requisite factors has not been established by plaintiffs, the 
motion for a preliminary injunction must be denied.” Trent Tube Div., 
Crucible Materials Corp. v. United States, 14 CIT ___,_s, 744 F. 
Supp. 1177, 1179 (1990) citing S.J. Stile Assocs. Ltd. v. Snyder,68 CCPA 
27,30, C.A.D. 1261, 646 F.2d 522, 525 (1981); Budd Co. Wheel and Brake 
Div. v. United States, 12 CIT 1020, 1023, 700 F. Supp. 35, 37 (1988). 

Plaintiffs argue that if they prevail in this action, the ITA will be re- 
quired to conduct a COP investigation which may lead to the finding of a 
dumping margin for Negev for the third administrative review. ITA will 
then be required to reinstate the antidumping duty order against Negev 
and will require the posting of cash deposits reflecting the dumping 
margin. Liquidation of Negev’s future entries will be suspended until 
subsequent administrative reviews determine actual margins. Unless 
the ITA is enjoined, it will instruct the U.S. Customs Service to liquidate 
Negev’s unliquidated entries and the opportunity to assess potential 
dumping duties will be lost on those entries even if the antidumping 
duty order is reinstated. 

Liquidation of entries which are the subject of a challenged section 
751 administrative review may constitute irreparable injury. Zenith, 
710 F.2d at 810. In such a situation, generally only a one-year time pe- 
riod and a discrete number of entries are at issue. To allow the entries to 
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be liquidated prior to the completion of the judicial challenge would 
eliminate the subject of the plaintiffs’ only potential remedy. Id. 

However, what is at issue in this case is more than just a challenge to 
an administrative review. Plaintiffs also challenge the partial revoca- 
tion of the antidumping duty order. If plaintiffs win on the merits of this 
case, the antidumping duty order will be re-instated on Negev’s future 
entries of industrial phosphoric acid. Plaintiffs’ remedy will not disap- 
pear if entries are liquidated during the course of this proceeding. 

In situations where some entries may be liquidated without addi- 
tional duties but prospective relief as to future entries may be available, 
this Court has refused to grant preliminary injunctions. Trent Tube 
Div.,14C1ITat___, 744 F. Supp. at 1179; Budd Co., 12 CIT at 1023, 700 
F. Supp. at 37; Timken, 11 CIT at 506-07, 666 F. Supp. at 1559-60; 
Bomont Indus. v. United States, 10 CIT 431, 435, 638 F. Supp. 1334, 
1338 (1986); American Spring Wire Corp. v. United States, 7 CIT 2, 5, 
578 F. Supp. 1405, 1407 (1984). 

In Timken, the plaintiff challenged the ITA’s affirmative determina- 
tion excluding one foreign exporter from the scope of an antidumping 
finding. The Court, in Timken, in denying plaintiff's motion for a pre- 
liminary injunction, stated that 


[while plaintiff may not be satisfied that a successful challenge will 


result only in prospective relief, it retains both its statutory right 
and a remedy which may be pursued. Some further affirmative 
showing on plaintiff's part as to irreparable injury is required. 


11 CIT at 507, 666 F. Supp. at 1560. 

Plaintiffs have failed to present any evidence that they will suffer im- 
mediate irreparable harm if this Court does not issue a preliminary in- 
junction. While it is true that plaintiffs may suffer harm through 
continued liquidation of entries of Negev’s industrial phosphoric acid, 
this potential harm is not irreparable because plaintiffs will still have 
the possibility of prospective relief in regard to future entries of Negev’s 
industrial phosphoric acid if they are successful on the merits of their 
case. 

In addition, based on the evidence presented at this hearing, this 
Court is by no means certain that plaintiffs are likely to succeed on the 
merits. In determining whether to initiate a COP investigation, plain- 
tiffs must present the ITA with a “specific and objective” basis for be- 
lieving that sales below cost are occurring. Al Tech Specialty Steel Corp. 
v. United States, 6 CIT 245, 250, 575 F. Supp. 1277, 1282 (1983), aff'd on 
other grounds, 745 F.2d 632 (Fed. Cir. 1984). Here plaintiffs’ primary 
evidence of sales below cost consisted of a consultant’s three-year old re- 
port which had not been updated with available current information. It 
was reasonable for the ITA to reject this report as a basis for initiating a 
COP investigation. Also, plaintiffs’ supplemental submission of 
Negev’s financial statement for all lines of business for the period of re- 
view was insufficient to require the ITA to initiate a COP investigation. 
ITA reasonably found that the financial statement did not constitute an 
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accurate indication of Negev’s home market sales of industrial phospho- 
ric acid because such sales constituted only a small proportion of 
Negev’s total sales. See Industrial Phosphoric Acid From Israel; Final 
Results of Antidumping Duty Administrative Review and Revocation in 
Part of the Antidumping Duty Order, 57 Fed. Reg. 10,008 (1992) (Com- 
ment 1). Finally, the ITA did not violate plaintiffs procedural due proc- 
ess rights by rejecting further submissions of supplemental information 
because such submissions were untimely pursuant to 19 C.F.R. 
§ 353.31(c)(1)(i)(1991).2 

Since plaintiffs have failed to meet the required showing of immediate 
irreparable harm, and since plaintiffs have failed to show they are likely 
to succeed on the merits, plaintiffs’ motion for a preliminary injunction 
is denied. 


(Slip Op. 92-74) 


SHIKOKU CHEMICALS Corp., MiTsuBISHI CorP., AND MITSUBISHI 
INTERNATIONAL CoRP., PLAINTIFFS uv. UNITED STATES, DEFENDANT 


Court No. 91-05-00389 
[Plaintiffs’ motion for judgment on the agency record granted. | 
(Dated May 18, 1992) 


Weil, Gotshal & Manges (A. Paul Victor, Douglas A. Nave and David W. Oliver) for 
plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Vanessa P. 
Sciarra), Jeffrey C. Lowe, Office of Chief Counsel for Import Administration, United 
States Department of Commerce, of counsel, for defendant. 


OPINION 


REstTAnI, Judge: The plaintiffs in this action, Shikoku Chemicals Cor- 
poration (“Shikoku”), Mitsubishi Corporation, and Mitsubishi Interna- 
tional Corporation,! challenge the final results of the Department of 
Commerce (“Commerce”) in the antidumping administrative reviews 
for cyanuric acid and its chlorinated derivatives from Japan as set forth 


2 19 C.¢'.R. § 353.31(c) (1) states in pertinent part: 
(c) Time limits for certain allegations. (1) The Secretary will not consider any allegation of sales below the cost of 
production that is submitted by the petitioner * * * later than: 


* * * * * * * 


(ii) In an administrative review under § 353.22(c) or (f), 120 days after the date of publication of the notice of 
initiation of the review, unless a relevant response is, in the Secretary’s view, untimely or incomplete, in which 
case the Secretary will determine the time limit; * * *. 


1 Plaintiffs, Shikoku, Mitsubishi Corporation and Mitsubishi International Corporation, are a Japanese producer, 
Japanese exporter, and United States importer respectively, of cyanuric acid and its chlorinated derivatives. 
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in Cyanuric Acid and its Chlorinated Derivatives from Japan, 56 Fed. 
Reg. 19,338 (Dep’t Comm. Apr. 26, 1991) (“Final Det.”). This determi- 
nation covered cyanuric acid and its chlorinated derivatives, dichloro 
isocyanurates (“DCA”) and trichloro isocyanuric acid (“TCA”).2 Plain- 
tiffs are not appealing Commerce’s determination regarding cyanuric 
acid; for reasons which will explained infra, the only merchandise in- 
volved in the present appeal is DCA. 


BACKGROUND 


On February 29, 1984, Commerce published a notice of final determi- 
nation in the Federal Register that cyanuric acid, DCA and TCA from 
Japan were being sold at less than fair value in the United States. 
Cyanuric Acid and its Chlorinated Derivatives from Japan Used in the 
Swimming Pool Trade, 49 Fed. Reg. 7,424 (Dep’t Comm. 1984). An an- 
tidumping duty order covering the subject merchandise was published 
on April 27, 1984. Cyanuric Acid and its Chlorinated Derivatives from 
Japan Used in the Swimming Pool Trade, 49 Fed. Reg. 18,148 (Dep’t 
Comm. 1984). 

Over a period of almost five years, Commerce conducted four adminis- 
trative reviews of cyanuric acid, DCA and TCA.3 In the determination at 
issue in this appeal, Commerce published the results of its fifth and sixth 
administrative reviews. Final Det. at 19,338. 

Although Comrierce established a margin of .66 percent for plaintiffs’ 
sales of TCA in the first administrative review, no dumping margins 
above a de minimis level were found in the second, third and fourth ad- 
ministrative reviews. After finding a de minimis dumping margin in the 
fifth and sixth administrative reviews, Commerce revoked the an- 
tidumping duty order covering TCA. Final Det. at 19,342. Plaintiffs do 
not challenge Commerce’s determination regarding TCA. 

For plaintiffs’ sales of DCA, Commerce established a dumping margin 
of 9.66 percent in the first administrative review. The dumping margin 
was found to be de minimis in the second administrative review. In the 
third and fourth administrative reviews, Commerce assigned DCA a 
margin of zero. In the fifth and sixth administrative reviews, however, 
Commerce established a dumping margin of .81 and .91 percent, respec- 
tively, for plaintiffs’ DCA sales. Accordingly, Commerce refused plain- 
tiffs’ request to revoke the antidumping duty order covering DCA.4 


2 Cyanuric acid is a raw material which is used as the basis for producing several chlorinated derivatives. Two of these 
derivatives, DCA and TCA, are uscd as swimming pool disinfectants. They are sold in three basic consistencies: powder, 
granular and tablet. The tablet form of DUA and TCA is obtained only after unpackaging and reprocessing of the DCA 
and TCA granules. Only the granular form is exported by Shikoku to the United States. 

3 See Cyanuric Acid and its Chlorinated Derivatives from Japan, 51 Fed. Reg. 45,495 (Dep't Comm. 1986) (first ad- 
ministrative review covering the period November 18, 1983 through March 13, 1984); Cyanuric Acid and its Chlorin- 
ated Derivatives from Japan, 52 Fed. Reg. 15,970 (Dep’t Comm. 1987) (second administrative revie. covering the pe- 
riod April 1, 1984 through March 31, 1985); Cyanuric Acid and its Chlorinated Derivatives from Japan, 55 Fed. Reg. 
1,690 (Dep’t Comm. 1990) (third and fourth administrative reviews covering the co 1secutive review periods of April 1, 
1985 through March 31, 1986 and April 1, 1986 through March 31, 1987, respectively). 

4 The regulations provide that Commerce may revoke an antidumping duty order if the subject merchandice has not 
been sold at less than foreign market value for three years subsequent to the publication of the order. See 19 C.F.R. 
§ 353.25(b)(1) (1991). 
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Plaintiffs appeal Commerce’s decision, and request the court to issue 
a judgment on the administrative record. Briefs were submitted by the 
parties, and oral argument was held on February 27, 1992. At oral argu- 
ment, the court requested the parties file supplemental briefs regarding 
Commerce’s calculation of plaintiffs’ adjustment for home market pack- 
ing expenses. 


ISSUES 


In the original LTFV investigation and the first four administrative 
reviews, Commerce permitted Shikoku to adjust home market prices to 
reflect charges paid by Shikoku to its subcontractor for repacking DCA 
from exportable granular merchandise to a form suitable for home mar- 
ket sale. Commerce calculated the amount of the home market price ad- 
justment by dividing Shikoku’s total expenses for repackaging by the 
total volume of repackaged granular and tablet merchandise. In the fi- 
nal determination, however, Commerce altered its method of allocation 
by excluding from the repacking costs identifiable costs of making tab- 
lets. Under this approach, the home market repacking expenses were di- 
minished, and a more than de minimis margin resulted. 

Plaintiffs argue that they have been unfairly penalized because Com- 
merce has applied a new methodology retroactively in spite of Shikoku’s 
reliance over the years on the old formula. In addition, plaintiffs argue 
the new method is rife with inconsistencies and errors. 

In response, Commerce argues that the method of calculation em- 
ployed in the final determination is reasonable because the foreign mar- 
ket value adjustment should reflect only the percentage of repackaging 
expenses that is directly attributable to granular merchandise since this 
is the only form sold in the United States. The crux of Commerce’s argu- 
ment is that the revised calculation is in fact more accurate and reliable 
than the undifferentiated expense data used in the first four adminis- 
trative reviews. Commerce submits that this is not a change in method- 
ology, but rather a utilization of more accurate data. Alternatively, 
Commerce contends that even if the court finds this to be a change in 
methodology, the final determination should still be sustained because 
Commerce adequately explained its decision, and the decision is sup- 
ported by substantial evidence on the record. 


ANALYSIS 


1. The new calculation is likely a slight improvement on the old 
calculation: 


Plaintiffs raise several arguments concerning the accuracy of the new 
calculation. Commerce’s new approach was an attempt to eliminate ex- 
penses that were directly attributable to making tablets and tablet re- 
packaging, because chlorinated derivative (“CD”) products in tablet 
form were not exported to the United States during the period of investi- 
gation. The change was made as a result of information requested and 
obtained during the last verification. Assuming no other distorting fac- 
tors were present, elimination of these irrelevant expenses would pro- 
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duce a more accurate calculation of the labor expenses incurred in 
packing granular CD merchandise. Plaintiffs contend, however, that 
the new approach continues to use allocations, not actual expenses and 
the result is not an improvement. 

In their initial briefs, plaintiffs argued that Commerce reduced 
Shikoku’s repacking costs by subtracting certain costs of making tab- 
lets, and then allocating the remaining packing expenses over both 
granular and tablet merchandise resulting in an unreasonably small ex- 
pense adjustment. The government responded by contending that the 
denominator of the equation contains a typographical error; in fact, 
Shikoku’s tablet production was not included in the results. The court 
finds that Commerce is correct on this point and the denominator does 
not reflect tablet production. Although a number representing tablet 
merchandise appears in the denominator, the equation works out to the 
stated answer only if tablet merchandise is omitted from the denomina- 
tor. See Verification Report (“Verif. Rep.”) at 17. 

At oral argument, plaintiffs raised two additional points regarding 
packing costs in Commerce’s calculaticn from Shikoku’s fixed rate for 
labor expenses, which they claimed indicated that the new calculation 
was not more accurate. The first point concerned the inclusion of 
cyanuric acid. Plaintiffs argue that since Shikoku sold only granular 
chlorinated derivatives (DCA and TCA) in the United States market 
during the relevant time period, under Commerce’s new approach pack- 
ing data related to cyanuric acid should have been excluded. 

Shikoku’s whoily-owned subcontractor, Shikoku Kosan performed 
all drum packing and repacking functions for both cyanuric acid and CD 
products. Specifically, Shikoku Kosan packed the merchandise into 
drums, changed the granular product into tablet form, repackaged 
granular products sold in the home market, and delivered the products 
from the packaging area to the loading area.5 Verif. Rep. at 14. Shikoku 
paid Shikoku Kosan a gross fixed monthly payment for the aforemen- 
tioned services in addition to a piece rate for repackaging CD products. 
Id. The fixed monthly rate encompasses costs of repackaging of cyanuric 
acid as well as CD products. 

There appears to be no dispute regarding the first two services per- 
formed by Shikoku Kosan: drum packaging and making tablets. Com- 
merce was able to exclude expenses related to cyanuric acid production 
from its calculation of such costs because Shikoku distinguished be- 
tween the two kinds of merchandise in its calculations. Thus, such ex- 
penses related to cyanuric acid production are separable from the 
expenses pertaining to CD products. Case repacking expenses, however, 
were not segregated by Commerce. 

Case repacking involved the repackaging of cyanuric acid and CD 
products sold in the home market from drums to bags or boxes. Shikoku 
used a single figure for case repacking expenses in the calculation of the 


5 Commerce excluded delivery expenses from its calculation because Shikoku did not include this category of ex- 
penses in its calculation. Accordingly, delivery expenses are not at issue. 
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fixed labor rate. Commerce alleges that it did not differentiate between 
CD products and cyanuric acid with respect to repacking expenses be- 
cause it lacked sufficient data for allocation of these expenses between 
cyanuric acid and CD products. It is unclear whether Commerce could 
have refined its calculation by obtaining more information at verifica- 
tion. It certainly did not request this type of information prior to verifi- 
cation or in any earlier administrative review. 

At oral argument, plaintiffs also argued that Commerce incorrectly 
included small quantities of powders in the calculation of Shikoku’s to- 
tal granular CD production. Plaintiffs contend that the resulting figure 
is inaccurate because only granular CD merchandise was sold in the 
United States during the applicable time period, and under Commerce’s 
new approach powders should not have been included in the calculation. 

Shikoku does not argue that inclusion of data relating to the “small 
quantities of powders”6 is, in fact, significant. As with the granular 
product, it argues that the new approach is still an allocation and thus 
the verifier did not accomplish his goal of determining actual expenses 
attributable to the granular product. Shikoku is correct on this point, 
but it has not demonstrated that the new allocation is less accurate than 
the old approach. 

The government, for its part, has not clearly demonstrated that the 
new allocation is an improvement,7 but it appears that expenses of mak- 


ing tablets were significant so it is likely that there was a marginal in- 
crease in accuracy. 


2. Shikoku’s reliance interest is sufficient to preclude Commerce from 
adopting the new method of calculating packing expenses: 


Plaintiffs argue that they relied on the old method of calculating the 
home market price packing adjustment. They claim they were damaged 
when Commerce adopted a new approach during the fifth and sixth re- 
views when they were almost eligible for consideration for revocation of 
the antidumping duty order. There is no serious challenge to plaintiffs’ 
contention that they actually relied on the old pricing method. The re- 
cord contains evidence that plaintiffs adjusted their prices in accor- 
dance with methodology consistently applied by Commerce in an 
attempt to comply with United States antidumping law. See Affidavit of 
Mr. Nobuo Gotoh, Manager, Business Administration Section, Chemi- 
cals Division, Shikoku Chemicals Corp. (Feb. 4, 1991), Public Doc. 107. 
The Government’s response is not that plaintiffs did not rely, but rather 
that they had no right to rely on the continuation of a particular calcula- 
tion methodology. 

The government also argues that Commerce did not view the use of 
actual expenses as a methodology new to its home market value calcula- 
tion. Reasoning that the new formula is the result of the standard Com- 
merce practice of preferring actual expenses over allocated expenses, 


6 See Verif. Rep. at 14. 
Neither party provided the court with calculations which would more readily demonstrate accuracy. 
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the government contends that it is not a truly “new” methodology. This 
argument is unpersuasive. Clearly, Commerce has employed a new 
process and approach (both synonyms for “methodology”) in its calcula- 
tion because the new equation attempts, albeit partially unsuccessfully, 
to reflect only the product packing expenses actually related to the 
granular form of the merchandise; expenses solely related to tablets are 
excluded. The question the court must address is whether Commerce 
abused its discretion in adopting a slightly improved allocation method- 
ology in the face of years of acceptance of the prior approach. 

In the final determination, Commerce rejected Shikoku’s argument 
based on administrative equity and justified its change of methodology, 
stating: “The Department’s standard practice is to employ actual ex- 
penses wherever possible, and while the Department does sometimes 
employ a less-accurate method of allocation in the interests of adminis- 
trative equity, it will not perpetuate an error on those grounds.” Final 
Det. at 19,341 (comment 7). Under the facts of this case, Commerce’s 
explanation is not an adequate reason for switching methodologies. 
Commerce does not argue that key facts changed. Such changes could 
warrant a new approach. Nor was there a breakthrough in methodology 
which would reveal significant and heretofore undiscovered dumping. 
This was simply a decision on the part of a verifier to ask for detailed cost 
information not previously sought, presumably because the verifier 
thought he could come closer to a calculation of actual expenses of 
granular production. 

Although it did not achieve its goal of utilizing actual expenses, Com- 
merce probably came closer to that goal than it was able to under the 
prior methodology. The challenge before the court, however, is not a 
challenge to the results of the first, second, third, or fourth reviews. 
While plaintiffs are not totally without fault, as they apparently could 
have come forth with their own data to achieve a better allocation at an 
earlier date, in fact, the information was a small part of a complicated 
information gathering and assessment process. To expect respondents 
to review data constantly to determine if they could suggest an improved 
but less advantageous method of calculation of minute cost adjustments 
is not realistic. At some point, Commerce must be bound by its prior ac- 
tions so that parties have a chance to purge themselves of antidumping 
liabilities. 

Principles of fairness prevent Commerce from changing its methodol- 
ogy at this late stage.8 Commerce is required to administer the an- 
tidumping laws fairly. See Melamine Chemicals, Inc. v. United States, 


8 In United States v. Midwest Oil Co., 236 U.S. 459 (1915), the Supreme Court, in discussing the establishment of a 

uniform custom based on executive branch rulings, observed that: 
{Gjovernment is a practical affair intended for practical men. Both officers, law-makers and citizens naturally ad- 
just themselves to any long-continued action of the Executive Department on the presumption that unauthorized 
acts would not have been allowed to be so often repeated as to crystallize into a regular practice. That presumption 
is not reasoning in a circle but the basis of a wise and quieting rule that in determining the meaning of a statute or 
the existence of a power, weight shall be given to the usage itself even when the validity of the practice is the subject 
of investigation. 

Id. at 472-73. Long-continued methodologies naturally serve to provide the basis from which subjects of agency investi- 

gations adjust their behavior. 
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732 F.2d 924, 933 (Fed. Cir. 1984); Budd Co. v. United States, 14 CIT 
__,___, 746 F. Supp. 1093, 1099 (1990). Adherence to prior method- 
ologies is required in some circumstances. See e.g., Nat’! Corn Growers 
Ass’n v. Baker, 840 F.2d 1547, 1555 (Fed. Cir. 1988) (finding no jurisdic- 
tion, but stating “[t]he law is the law at the time of its existence, whether 
wrong or not, and ‘practical men’ have a right to rely on it at the time 
they perpetrate their actions”); IPSCO, Inc. v. United States, 12 CIT 
359, 378 n.27, 687 F. Supp. 614, 631 n.27, reh’g denied, 12 CIT 953, 697 
F. Supp. 1222 (1988) (held, in countervailing duty case, retroactive ap- 
plication of new methodologies may be barred if pre-grant prejudicial re- 
liance is demonstrated); Brother Indus. v. United States,15 CIT ___, 
___, Slip Op. 91-58, at 14 (July 12, 1991) (the reason for prospective ap- 
plication of a new methodology is to avoid giving a new quality or effect 
to acts or conduct already performed) (quoting Union Pacific R.R. Co. v. 
Laramie Stock Yards Co., 231 U.S. 190, 199 (1913)). Commerce itself, in 
Calcium Hypochlorite from Japan, 55 Fed. Reg. 41,259, 41260 (Dep’t 
Comm. 1990) declined to apply a new and “better” methodology based 
on “administrative equity.” Commerce did state that it would not 
change methodologies because the new methodology was “subject to 
misinterpretation.” Jd. It is not clear that such misinterpretation was 
anything more substantial than the problems faced here. 

While the approach here was not contained in a published rule or 
promulgated regulation, it, in effect, became the law of these proceed- 
ings. If the original error was more significant, perhaps fairness to peti- 
tioners in antidumping investigations would warrant correction at even 
this late date. The margin resulti:ig from the new approach, however, is 
barely above de minimis. It is simply too late to mandate another three 
years of administrative reviews because of a last minute “improvement” 
in Commerce’s methodology. Plaintiffs’ reliance, the unchanged fact 
pattern, and the lack of discovery of significant error lead the court to 
conclude that Commerce did not have adequate reasons for its last min- 
ute change in methodology. 


CONCLUSION 


Commerce abused its discretion and acted unreasonably in changing 
its allocation methodology for repacking costs in the latest reviews, 
thereby preventing plaintiffs from qualifying for consideration for revo- 
cation. Under these facts, plaintiffs had a right to rely on Commerce’s 
consistent approach extending over the original fair value investigation 
and four annual reviews. This ection is remanded for margin calcula- 
tions consistent with this opinion. Commerce should then proceed to 
make whatever revocation decision is appropriate. 
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(Decided May 18, 1992) 


INTRODUCTION 


NEwmaNn, Senior Judge: This matter was reassigned to the writer on 
April 20, 1992. Plaintiff, G. Heileman Brewing Co., Inc. (“Heileman”) 
moves pursuant to Rule 60(b) of the Rules of the Court of International 
Trade for an Order vacating the Order of Dismissal for failure to prose- 
cute entered in this action on January 24, 1991. Heileman’s basis for re- 
lief stems from an assortment of factors including clerical errors of the 
court, postal authorities, and inadvertence of counsel; that Heileman 
never received notification of the transfer of this case to the Suspension 
Disposition Calendar with Notice to Remove therefrom, and; that 
Heileman never received notice of the dismissal for it’s failure to remove 
this case from the Suspension Disposition Calendar. 

The United States (“Government”) opposes plaintiff's motion in the 
first instance for exceeding the prescribed statute of limitations for 
seeking Rule 60(b) relief, and additionally on the grounds that 
Heileman’s “motion and supporting affidavits do not show that the dis- 
missal for failure to prosecute was due to mistake, inadvertence surprise 
or excusable neglect.” 


BACKGROUND 


On January 12, 1988 Heileman moved for suspension of an action to 
contest denial of a protest concerning the Customs Service’ classifica- 
tion of imported beer steins under G. Heileman Brewing Co., Inc. v. 
United States, Court No. 84-12-01779, a designated test case (the “Test 
Case”). 

Both the case at bar and the Test Case involve the same subject matter 
and were commenced through the Washington D.C. office of Ross & 
Hardies, Heileman’s counsel, which relocated to a new address during 
the pendency of these actions. Indeed, on November 17, 1989 Ross & 
Hardies filed a Notice of Change of Address with the Clerk’s Office. The 
notice, which became part of the court file in the Test Case, included the 
Test Case court number but through inadvertence, omitted the sus- 
pended case court number. Although the Test Case and this case were 
automatically linked for purposes of the Suspension Calendar, 
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Heileman concedes that through the inadvertence of Ross & Hardies the 
change of address was not noted in the court file for this action. 

Attorneys in Ross & Hardies’ New York office conducted the trial of 
the Test Case and prepared the pest-trial brief. The Test Case was de- 
cided in favor of Heileman in September of 1990, and ordered reliquida- 
tion of the merchandise under the tariff heading claimed by Heileman. 
See Slip. Op. 90-87. In connection therewith, on November 15, 1990 the 
Clerk’s Office issued a Notice to Remove (“Notice”) advising that the in- 
stant action had been transferred to the Suspension Disposition Calen- 
dar. A control date of January 14, 1991 signified the cutoff point 
whereby either the action was to be removed from that Calendar or dis- 
missed for failure to prosecute. 

The Notice was delivered by post to Ross & Hardies at its previous ad- 
dress in Washington, and it is evident that no subsequent action was 
taken to forward the Notice to counsel’s new address. Neither Heileman 
nor its counsel ever received this Notice; the mailing envelope indicat- 
ing that the Post Office had returned the Notice to the Clerk’s Office was 
in fact ultimately located in the court file regarding this action. Thus, 
the January 24 cutoff date passed without removal of this case from the 
Suspension Disposition Calendar and the Clerk dismissed the action. 

Once again, the Clerk’s Office erroneously mailed the “Order of Dis- 
missal and Notice of Entry” to Ross & Hardies’ former Washington of- 
fice. Plainly too, this Order of Dismissal was never received by Ross & 
Hardies as it was also erroneously located in the same court file, marked 
for return by the Post Office due to an incorrect address. No action to 
correct this failure was taken by the Clerk’s Office. Approximately thir- 
teen months later, in mid-February 1992, after consulting directly with 
the Clerk’s Office, Ross & Hardies maintains that it finally uncovered 
the progression of these events. Thereafter, on March 23, Heileman ex- 
peditiously filed the subject motion. 


DISCUSSION 


In the instant matter, a combination of factors prevented Heileman 
from receiving notification of either the transfer of this case from the 
Suspension Calendar to the Suspension Disposition Calendar, or of the 
dismissal. The error by Heileman’s counsel in failing to ensure that the 
court file included the change of address is one factor. This mistake was 
compounded by the inactivity and failure of the Clerk’s Office when it 
received the unopened notices returned in the mail, in failing to ensure 
that Heileman received them. Yet a further important circumstance is 
the failure of the Post Office to forward the notices to the correct ad- 
dress. Ross & Hardies emphasizes that for approximately three years 
since relocating to new offices, the Post Office routinely forwarded all 
other mail to its new address. 

After careful review of the arguments presented by both parties and 
upon consideration of the relevant legal precedent, given the myriad of 
contributing factors described above the court holds that Rule 60(b)(6) 
provides a most appropriate rationale to approach Heileman’s dilemma. 
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See Molloy v. Wilson, 878 F.2d 313 (9th Cir. 1989); Cavalliotis v. 
Salomon, 357 F.2d 157 (2d Cir. 1966); Radack v. Norwegian America 
Line Agency, Inc., 318 F.2d 538 (2d Cir. 1963)1. 

Significantly, USCIT Rule 60(b) provides: 


On motion of a party or upon its own initiative and upon such terms 
as are just, the court may relieve a party or a party’s legal represen- 
tative from a final judgment, order, or proceeding for the following 
reasons: 

(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence * * * 

(3) fraud * * * or 

(6) any other reason justifying relief from the operation of the 

judgment. 
This motion shall be made within a reasonable time, and for reasons 
(1), (2) and (3) not more than one year after the judgment, order, or 
proceeding was entered or taken 


(emphasis supplied). 

In Molloy, on similar facts to this case in that the failure of plaintiff to 
receive notice of dismissal arose from reasons including mistake or ex- 
cusable neglect of counsel, the plaintiff moved for relief, relying on sub- 
division (6) of Rule 60(b), from an order of dismissal thirteen months 
after the order was entered. The district court, however, analyzing 
plaintiff's motion under subdivision (1), denied relief “because Rule 
60(b)(1) has a one year limitation which was not complied with by coun- 
sel” Id. at 315. 

The court of appeals reversed, holding that the motion was properly 
bought under Rule 60(b)(6) and was within the “reasonable time” limi- 
tation applicable to that section. The appellate court stated: 


circumstances * * * involving the non-receipt by a party of an order 
ofdismissal[ ] warrant moderation of the harsh time limitation of 
Rule 60(b) and give the district court discretion to treat the motion 
to vacate as arising under clause (6) of Rule 60(b), notwithstanding 
that the underlying basis for vacating the judgment does not 
strictly constitute ‘any other reason’ as that phrase is used in the 
rule. 


Id. at 316. 

Equally so, In Cavalliotis, the Second Circuit upheld a grant of relief 
under Rule 60(b)(6) for the reason that plaintiff had not received notice 
of dismissal. Under those facts, a trustee in bankruptcy brought a mo- 
tion for relief eighteen months after the action had been dismissed, spe- 
cifically alleging: 

that neither he, nor the predecessor trustees, nor the counsel for 
any of them, had received notice of the dismissal [until 18 months 
later]. In particular, the trustee alleged that due to a misrecording 


1 The language of CIT Rule 60 is identical to that found in Fed. R. Civ. P. 60. Thus, it is appropriate to refer to case law 
construing the parallel Federal Rule. See Zenith Radio Corp. v. United States, 823 F.2d 518, 521 (Fed. Cir. 1987). 





U.S. COURT OF INTERNATIONAL TRADE 79 


by the Clerk of [the] Court of the address of Counsel for the plaintiff, 
the notices * * * had never reached counsel for the plaintiff. 


Id. at 158 (emphasis supplied). Quoting the decision in Radack, the 
Cavalliotis court stressed that: 


‘lack of notice of the dismissal acts as a bar to the efficacious opera- 
tion of subsection (1), (2) and (3),’ so that if notice of the dismissal 
was not received by the party seeking to vacate ‘the judge has the 
power in the exercise of a sound discretion to grant relief under 
Rule 60(b)(6).’ 
Id. at 159. More, the court found “ample evidence” supporting plain- 
tiffs insistence that it never received notice, including the Clerk’s incor- 
rect record of the address of plaintiff's counsel. 

Here, the supporting evidence buttresses Heileman’s contention that 
notice of the Order of Dismissal was not received by Ross & Hardies un- 
til early 1992. As in Cavalliotis, the Clerk’s records illustrate the im- 
proper address for plaintiff's counsel; the obvious error is readily 
apparent from the envelopes returned undelivered to the Clerk’s Office, 
and marked with Ross & Hardies’ former Washington address. 

To allow the Order of Dismissal to stand without affording Heileman 
an opportunity to present its case is manifestly inequitable and unjust. 
Traditionally, it is upon just such principles of equity that Rule 60(b)(6) 
has warranted application, and precisely for purposes of availing liti- 
gants relief frem onerous dismissal and default judgments. See e.g., 
Davis v. Musler, 713 F.2d 907, 915 (2d Cir. 1983); Tolson v. Hodge, 411 
F.2d 123, 130 (4th Cir. 1969). 

Furthermore, the court does not agree with the Government’s posi- 
tion that it will somehow be prejudiced by the Court’s grant of relief va- 
cating the Order of Dismissal. The decision in the Test Case establishes 
that Heileman is entitled to the relief sought, and the court will not per- 
mit the defendant, without spelling out or making any effort to prove its 
case, to prevail by virtue of default. 


CONCLUSION 


Based upon the foregoing findings and conclusions, it is hereby 

ORDERED, that Heileman’s motion be, and hereby is, granted; 

ORDERED, that the Order of Dismissal of January 24, 1991 be, and 
hereby is, vacated, and it is further; 


ORDERED, that this action is restored to the Suspension Disposition 
Calendar. 
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(Slip Op. 92-76) 


CERAMICA REGIOMONTANA, S.A., CERAMICAS Y Pisos INDUSTRIALES DE 
Cuuiacan, S.A., INpUSTRIAS INTERCONTINENTAL, S.A., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 

Court No. 88-05-00394 


(Dated May 19, 1992) 


AMENDED JUDGMENT 


MuscraVvE, Judge: The Court, on its own initiative, hereby amends its 
Judgment of May 15, 1992, to state: 

This case having been duly submitted for decision, and the Court, af- 
ter due deliberation, having rendered a decision herein; now, in confor- 
mity with said decision, 

IT Is HEREBY ORDERED, ADJUDGED AND DECREED: That Count One of plain- 
tiffs complaint is dismissed for failure to exhaust administrative reme- 
dies; and it is further 

ORDERED, ADJUDGED AND DECREED: The case is remanded to the ITA to re- 
calculate the countervailing duty rate for Ceramica Regiomontana, 
S.A., Industrias Intercontinental, S.A., and all other firms without 
specified individual rates, based on a weighted average of all companies 


investigated, including those whose individual rates are de minimis or 
zero or otherwise significantly different from the resulting country- 
wide rate; it is further 

ORDERED, ADJUDGED AND DECREED: That the ITA shall file with the Court 
a report of the results of remand in this case no later than sixty days 
from the date of this Amended Judgment. 


(Slip Op. 92-77) 
G. HEILEMAN BrEwInG Co., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 86-11-01447 
AMENDED ORDER 
(Dated May 19, 1992) 


NEwmaNn, Senior Judge: The Opinion and Order issued in this matter 
on May 18, 1992 is hereby amended as follows: 

ORDERED that plaintiff shall submit to defendant within 10 days of no- 
tice of entry of this Amended Order a Stipulated Judgment on Agreed 
Statement of Facts, and it is further; 

ORDERED that the period of time within which this action is to remain 
on the Suspension Disposition Calendar shall expire 90 days from entry 
of this Amended Order. 
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(Slip Op. 92-78) 


Export PACKERS Co., LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 87-05-00659 


OPINION 


Plaintiff, an importer of frozen, salted liquid egg yolk sourced from shell eggs of United 
States and Canadian origin and assessed with duty under TSUS Items 119.65 and 119.70, 
seeks tariff classification pursuant to Item 806.20. Held: Importer required to file Cus- 
toms’ endorsed Certificate of Registration, Customs Form 4455, at time of exportation, 
and appropriate additional declarations etc., upon importation. 19 C.F.R. § 10.8. Failure 
of compliance is fatal to claim for treatment under Item 806.20. 

Defendant’s counterclaim under 28 U.S.C. § 1583 falls within subject matter jurisdic- 
tion of court only if it “involves the imported merchandise that is the subject matter of 
such civil action.” See also USCIT Rule 13(a). Thus, counterclaim for recovery of excess 
duties refunded as result of liquidation under duty-free status of TSUS item 800.00, in- 
volving portion of merchandise derived from liquid yolk, must be dismissed for lack of sub- 
ject matter jurisdiction. 


(Decided May 20, 1992) 


Appearances: 

Brownstein Zeidman and Schomer (Steven P. Kersner and Claudia G. Pasche, Esqs.) for 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Saul Davis, 
Esq.) for defendant. 


INTRODUCTION 


NEwmaN, Senior Judge: Export Packers Co., Ltd. (“Export Packers”) 
brings this action pursuant to 28 U.S.C. § 1581(a) to contest denial of 
protests by the United States Customs Service (“Customs”) under 19 
U.S.C. § 1515, pertaining to Export Packers’ importation of frozen, 
salted liquid egg yolks and dried egg yolks sourced from whole shell eggs 
and liquid egg yolks of United States and Canadian origin, from its Ca- 
nadian plant during the period of December 21, 1984 through January 
22, 1987. 

Before the court for determination are cross-motions for summary 
judgment, predicated upon a stipulation of facts. The litigants’ dispute 
concerns whether 67.5% of the subject imported frozen, salted liquid 
and dried egg yolks entering the United States through the port at Pem- 
bina, North Dakota were properly classifiable by Customs in accordance 
with TSUS Items 119.65 and 119.70 as “whole eggs not in the shell, egg 
yolks, and egg albumen: Dried [and] Other,” dutiable at 27 and 5.5 cents 
per pound, respectively, rather than under TSUS Item 806.20 as “arti- 
cles exported for repairs or alterations” abroad and returned to the 
United States, with corresponding duty only as to the value of the re- 
pairs or alterations. In connection therewith, Export Packers seeks a re- 
fund for purported excess liquidated duties amounting to $182,573.72, 
plus interest. 

Similarly at issue is defendant’s counterclaim, under 28 U.S.C. 
§ 1583, challenging the liquidation of 32.5% of the imported frozen liq- 
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uid egg yolks allegedly accorded erroneous duty-free treatment by Cus- 
toms under TSUS Item 800.00, and demanding return of the 
accompanying refund received by Export Packers in the sum of 
$29,100.00. 


STIPULATED Facts 


1. Export Packers, a corporation organized under the laws of Canada 
with a manufacturing facility located in Winnipeg, Ontario, Canada is 
engaged, inter alia, in the manufacture and exportation of frozen liquid 
egg yolks and dried egg yolks. These products are manufactured from 
whole eggs in the shell and from liquid egg yolks which are derived from 
Canadian and United States sources. 

2. Frozen liquid egg yolks and dried egg yolks manufactured from 
shell eggs are processed in the following manner at the Winnipeg plant: 

a. Bulk quantities of ungraded whole eggs in the shell of Canadian and 
United States origin are placed in cold storage until 24-30 hours prior to 
the time that the whites and yolks are to be separated. At that time they 
are placed in a temperature-controlled room to bring the temperature of 
the eggs to 13 degrees Celsius. 

b. The eggs are transported along a moving processing line for 
sanitization in a chlorine rinse and candling prior to breaking by an 
automatic breaking machine. Separation of yolks and whites is per- 
formed utilizing gravity and a filtration system. Storage tanks house the 
separated egg products for purposes of inspection. 

c. Refrigerated holding tanks are then filled with commingled liquid 
egg yolks derived from both U.S. and Canadian shell eggs and liquid egg 
yolk. The yolks are mixed together with either salt or sugar, depending 
upon their ultimate use, to ensure that after being frozen the yolks will 
pour as a liquid. The mixed product is pasteurized to destroy salmonella 
and other harmful microorganisms. After mixing, the liquid yolk prod- 
uct is frozen, packaged and palletized for shipment to customers in Can- 
ada, Japan and the United States. “Frozen * * * Salt Yolk,” as it is then 
categorized in the industry, is destined for the manufacture of salad 
dressing or mayonnaise. 

d. Ifthe liquid yolk product is designated for production as dried yolks, 
it is forced through atomizers (nozzles) under high pressure into a 
heated chamber. The heated chamber dries the resulting spray through 
heat into a powder. The powder is removed from the drier with a sifter 
and packaged for sale in Canada, Japan and the United States as “Solids 
* * *Dried * * * Plain (or Free Flowing) * * * Yolk.” 

3. Export Packers, during this period, also imported unpasteurized 
liquid egg yolks from the United States which were processed using the 
same techniques described, supra, for shell eggs prior to distribution. 

4. All entries of frozen, salted liquid egg yolks made between Septem- 
ber 3, 1985 through January 22, 1987 by Export Packers were liquidated 
by Customs allowing 32.5% of each entry duty free treatment under 
TSUS Item 800.00. These liquidations occurred in accordance with the 
instructions and procedures announced by the local import specialist in 
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Pembina, who observed the foregoing process as it occurred at Export 
Packer’s Winnipeg manufacturing facility. 

5. Entries made by Export Packers prior to September 3, 1985 were 
liquidated by Customs under TSUS Item 119.70 without any allowance 
for liquid egg yolk exported from the United States. In conformance 
with the recommendations of the Pembina import specialist, all subse- 
quent Item 800.00 reliquidations and corresponding refunds for excess 
duties paid by Export Packers, where applicable to the subject entries, 
occurred on April 13 and May 8, 1987, respectively. 

6. Three entries dated January 16, 1985, October 15, 1986 and No- 
vember 2, 1986 of dried egg yolk were liquidated pursuant to TSUS Item 
119.65 with no allowance for US. liquid egg yolks. 

7.On July 5, 1985 Export Packers filed Protest No. 3401-5—00013 and 
an Application for Further Review with the District Director, U.S. Cus- 
toms Service, Port of Pembina, North Dakota (“District Director”) con- 
cerning the liquidation of certain entries of frozen salted egg yolk and 
dried egg yolk derived from shell eggs under TSUS Items 119.70 and 
119.65 rather than Item 806.20. Between October 31, 1985 and March 
30, 1987 Export Packers filed ten additional protests based on the same 
disputel. 

8. Customs Headquarters Letter 543869, issued by the Director, Clas- 
sification and Value Division, U.S. Customs Service, Washington D.C., 
on January 19, 1987 in response to plaintiff's protests and requests for 
further review, disagreed with Export Packers’ claims. On the basis of 
Customs Headquarters Letter 543869 the District Director, between 
March 4 and April 16, 1987, denied the entire series of protests filed by 
Export Packers. 

9. On May 7, 1987 Export Packers filed a summons challenging the 
refusal of Customs to classify frozen liquid egg yolk derived from shell 
eggs under TSUS Item 806.20. A complaint was filed on June 22, 1987 
requesting a refund of alleged excess duties paid in the amount of 
$182,573.72. 

10. On October 7, 1987 a new Pembina import specialist conducted a 
premises inspection at Export Packers’ Winnipeg facility. Following his 
inspection, the new import specialist sent a report to the National Im- 
port Specialist in New York expressing his disagreement with the TSUS 
Item 800.00 classification made by his predecessor whereby 32.5% of 
each container of imported yolk entered between September 3, 1985 and 
January 22, 1987 had been liquidated with a 100% duty free allowance. 

11. On October 26, 1987 the defendant filed its answer to the com- 
plaint. Defendant’s answer interposed a counterclaim disputing the re- 
fund to plaintiff of $29,100.00 relating to the classification under TSUS 
Item 800.00 of 32.5% of the subject entries which were determined by 
Customs to be sourced from liquid yolk exported from the United States. 


1 Protest No.s 3401-5-000020, 3401-6-000015, 3401-6-000019, 3401-6-000020, 3401-6-000023, 3401-6-000024, 
3401-6-000032, 3401-6-000033, 3401-7-000012, and 3401-7-000013. 
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12. On December 14, 1987 the National import specialist in New York 
forwarded a report agreeing with the new Pembina import specialist’s 
conclusions. The new Pembina import specialist then orally informed 
Export Packers’ brokers that future entries would not be acceptable un- 
less the entire shipment was classified under TSUS Item 119.70. 


DISCUSSION 


I. Jurisdiction: 
Fourteen Entries Pursuant to Protest No. 3401—5—000020: 

The United States contests this Court’s jurisdiction over fourteen en- 
tries currently in dispute covered by Export Packers’ Protest No. 
3401-5-000020, on the basis that this protest was allegedly filed in ex- 
cess of 90 days subsequent to liquidation. See 19 U.S.C. § 1514(C)(2)(A). 

The question of subject matter jurisdiction regarding thirteen of 
these entries was rendered moot following an Order issued by the Hon- 
orable Gregory Carman of this Court granting Export Packers’ request 
to amend its complaint by withdrawing entries 85-144056-3, 
85-144368-3, 85-144538-0, 85-145289-4, 85-145837-7, 85-153229-3, 
85-153804-5, 85-153805-1, 85-154753-0 (sic)2, 85-154947-6, 85 
155187-6, 85-155188-9 and 85-156079-9, from paragraph 5 of the 
complaint. 

In addition, this action is dismissed with respect to Entry No. 
85-145288-1 covered by Protest No. 3401-5-000020 since the court 
agrees that the protest regarding this particular entry was also filed in 
excess of the 90 day statutory limit. See Schering Corp. v. United States, 
67 CCPA 83, 86-88, 626 F.2d 162 (1980); Noury Chemical Corp. v. 
United States, 4 CIT 68 (1982). 


Counterclaim To Recover 32.5% Permitted Duty-Free Under TSUS 
Item 800.00: 

Defendant’s counterclaim asserts that Customs erroneously granted 
TSUS item 800.00 treatment to the imported entries of frozen salted liq- 
uid egg yolk derived from LIQUID EGG YOLK. Consequently, the de- 
fendant seeks $29,100.00 representing the amount refunded by 
Customs due to the reliquidation of Export Packers’ frozen salted liquid 
egg yolk under TSUS Item 800.00, in accordance with the recommenda- 
tions of the initial Pembina import specialist. 

Export Packers objects to this Court’s exercise of jurisdiction over de- 
fendant’s counterclaim for the reason that: (1) the counterclaim does 
not concern the same merchandise at issue in Export Packers’ action 
and hence falls outside the parameters established for permissible coun- 
terclaims under 28 U.S.C. § 1583 and Rule 13 of the United States Court 
of International Trade (“USCIT”); and, (2) the counterclaim should ac- 
tually be classified as a set off, rather than a recoupment, and as such is 
untimely with respect to the applicable statute of limitations. 


2 The correct Entry No. actually reads 85-154573-0. As corrected, this Entry is dismissed with respect to Protest No. 
3401-5-000020. 
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(1) 

Export Packers insists that jurisdiction is lacking over defendant’s 
counterclaim for the reason that it does not arise from the same claim as 
Export Packers’ challenge regarding Customs’ refusal to allow 806.20 
treatment for the frozen salted liquid egg yolk sourced from shell eggs. 
Export Packers urges that any argument involving reliquidation of mer- 
chandise derived from liquid egg yolk pursuant to Item 800.00 is thus 
not within the scope of the right to counterclaim under 28 U.S.C. § 1583. 

This contention has merit. The entries of frozen salted liquid egg yolk 
comprising the subject matter of Export Packers’ complaint involved 
separate and distinct merchandise, evidenced by the distinguishable 
classification treatment assessed by Customs when the entries were 
liquidated. While this Court has authority to hear certain counterclaims 
pursuant to statute and the rules of this Court, defendant’s counter- 
claim cannot be considered alongside plaintiff's action for classification 
of merchandise derived from shell eggs because, as explained below, de- 
fendant’s “claim * * * [does not] involve[ |] the imported merchandise 
that is the subject matter of such civil action.” 28 U.S.C. § 1583; USCIT 
Rule 13(a). 

As established supra, the genesis of Export Packers’ complaint con- 
cerns 67.5% of the imported frozen salted liquid egg yolks which were 
derived from shell eggs and assessed with duty under TSUS Items 
119.65 and 119.70. Export Packers, maintaining that said merchandise 
was properly subject to classification in accordance with Item 806.20, 
protested Customs’ liquidation and commenced this civil action for pur- 
poses of obtaining judicial review of Customs’ denial respecting said 
protests. 

Plainly, the remainder of the subject entries, representing 32.5% of 
the frozen salted liquid egg yolks derived from liquid egg yolk, were 
liquidated in compliance with Item 800.00. But Export Packers has not 
contested that liquidation. Accordingly, any claim by defendant con- 
cerning such merchandise and the duties thereon, is considered sepa- 
rate and distinct from the subject matter comprising the instant civil 
action filed by plaintiff. 

Defendant’s counterclaim is therefore dismissed for lack of subject 
matter jurisdiction. Hence, the court need not reach the additional issue 
regarding whether or not the instant counterclaim is jurisdictionally de- 
fective for allegedly exceeding the pertinent statute of limitations. 


II. Export Packer’s Claim Under TSUS Item 806.20: 

The subject entries of frozen, salted egg yolks whereby 67.5% of the 
imported liquid yolks were assessed with duty under TSUS Item 119.70, 
and the dried egg yolks under Item 119.65, are precluded from classifica- 
tion under Item 806.20. In sum, Export Packers has failed to comply 
with the mandatory statutory and regulatory conditions precedent for 
duty assessment in accordance with the latter category. 

TSUS General Headnote 11 and Headnote 1 to Schedule 8 disclose 
that the fulfillment of the rules and regulations promulgated by Cus- 
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toms are mandatory conditions precedent to TSUS classification under 
Item 806.20. 
Specifically, General Headnote 11 provides: 


* * * The allowance of an importer’s claim for classification un- 
der any of the provisions of-the schedules which provide for total or 
partial relief from duty or other import restrictions on the basis of 
facts which are not determinable from an examination of the article 
itself in its condition as imported, is dependant upon his complying 
with any rules or regulations which may be issued pursuant to this 
headnote. 


Emphasis supplied. Further, Headnote 1 to Schedule 8 reads: 


1. * * * except as provided in headnote 3 to part 1 of this schedule, 
any article which is described in any provision in this schedule is 
classifiable in said provision if the conditions and requirements 
thereof and of any applicable regulations are met. 


Emphasis supplied. 

By virtue of 19 C.F.R. § 10.8 entitled “Articles exported for repairs or 
alterations,” Customs directs that a Certificate of Registration, Cus- 
toms Form 4455 (“CF 4455”) (the top portion) must be filed with the dis- 
trict director at the port where the articles are exported from the United 
States abroad, at the time of exportation, in order to permit Customs to 
inspect the merchandise in its condition as exported (§ 10.8(a)). The 
Customs officer who examines the article in its condition as exported 
will then endorse the top portion. This action certifies the condition of 
the merchandise at the time of exportation (§ 10.8(b)). 

Additionally, upon importation of articles entered under the provi- 
sions of Item 806.20, in connection with an entry, the importer is re- 
quired to file: (1) a declaration of the one who performed the repairs or 
alterations describing the repairs, the amount of the cost, the total value 
of the article and that no “substitution whatever” had occurred 
(§ 10.8(e)); (2) those Customs-endorsed CF 4455’s; and (3) a declaration 
completed by the owner, importer, consignee or agent bearing knowl- 
edge of such facts: 


“that the articles entered in a repaired or altered condition were the 
same articles covered by the Certificate of Registration. This decla- 
ration shall also show that the full cost, or (when no charge is made) 
fair market value of the repairs or alterations were correctly stated 
in the entry.” 
(§ 10.8(f)) emphasis supplied. Last, under circumstances where the sub- 
ject merchandise is “not entered at one time or at one port of entry” a 
certification by the owner, etc., must be filed stating “that the articles 
entered in their repaired or altered condition are a portion of the articles 
covered by such Certificate of Registration” (§ 10.8(g)). 

Nevertheless, Export Packers insists that its imported merchandise 
should qualify for Item 806.20 treatment. Export Packers reasons that 
while the foregoing regulations demand mandatory compliance, draw- 
ing upon Regulation section 10.112, the court has recognized that the 
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late filing of “a free entry or reduced duty document, form, or statement 
required to be filed in connection with the entry” is permissible, insofar 
as the failure to timely file is not found to constitute “willful negligence 
or fraudulent intent.” See, e.g., E. Dillingham, Inc. v. United States, 67 
Cust. Ct. 226, C.D. 4278 (1971) mod. on other grounds, 60 CCPA 39, 
C.A.D. 1078, 470 F.2d 629 (1972); Hertvy Co., Inc. v. United States, 45 
Cust. Ct. 210 (1960). 

Although Export Packers’ premise is technically correct, its reliance 
upon § 10.112, given the present facts, is misplaced. The law is well set- 
tled that Customs’ regulatory provisions under § 10.8(e), (f) and (g) for 
securing Item 806.20 treatment at the time of importation, clearly pre- 
suppose conformance with the mandatory prerequisites set forth in 
§ 10.8(a) and (b) for the completion and endorsement of documentation 
during the exportation period. See F.W. Myers & Co., Inc. v. United 
States, 72 Cust. Ct. 133, C.D. 4515 (1974); H.F. Keeler v. United States, 
38 Cust. Ct. 48, C.D. 1842 (1957), aff’d., 45 CCPA 67, C.A.D. 675 (1958). 

Indeed, E. Dillingham, Inc. and Hertvy Co., Inc., as far as their appli- 
cation respecting the late filing provisions of § 10.112 are concerned, 
were specifically explained in F.W. Myers to apply only to the portions of 
the CF 4455 that are required to be completed “in connection with the 
entry” of the articles—i.e., those documents filled out by the party per- 
forming the repairs and alterations abroad and filled out by the im- 
porter during the period of entry. Conversely, the F. W. Myers court held 
that the late filing privileges of § 10.112 do not apply to the top portion of 
the CF 4455, as the top portion must be filed with Customs, and en- 
dorsed at the time of exportation from the United States, whereas 
§ 10.112 relates solely to documents that must be filed “in connection 
with the entry.” 72 Cust. Ct. at 137. 

Moreover, and acutely significant under the instant circumstances, it 
is concluded that § 10.112 is considered entirely “unavailing where the 
documents are never filed.” F.W. Myers, 72 Cust. Ct. at 134. Here, Ex- 
port Packers flatly concedes that it did not file a CF 4455. Equally so, it is 
evident from the entry papers of record that Export Packers failed to file 
any of the documentation with Customs required under § 10.8, in con- 
nection with its importation of frozen, salted liquid egg yolks and dried 
egg yolks derived from shell eggs. 

Such an unjustified failure by Export Packers to submit pertinent 
documentation, in any fashion, addressing the compulsory procedural 
requirements set forth in § 10.8(a) and (b) at the very least, bans revival 
of Export Packers’ claim under § 10.112 which operates exclusively as a 
limited qualifier to remedy filing defects arising under § 10.8(e), (f) and 
(g). 

The record in this case is now closed. That is, the filing and acceptance 
of the Stipulation by this Court is the equivalent to the completion of the 
trial record. See Brookside Veneers, Lid. v. United States, 9 CIT 596, 
597-98 (1985). Without question, Export Packers was on notice of the 
United States’ defense on this issue since it was first presented in defen- 
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dant’s answer to the complaint in 1987. Asaresult, Export Packers’ con- 
sistent failure to submit relevant documentation is deemed fatal to its 
request for duty assessment under the advantageous cloak of TSUS 
Item 806.20. 

Finally, the court addresses Export Packers’ secondary rationale for 
completely bypassing compliance with § 10.8’s mandatory procedures 
required at the time of export. Export Packers suggests that somehow 
the court’s analysis in Rhone Poulenc, S.A. v. United States, 7 CIT 133, 
136, 583 F. Supp. 607, 610 (1984) lends credence to Export Packers’ de- 
termination that any efforts to pursue remedies at the administrative 
level constituted in exercise in futility, based upon the adverse position 
taken by the second Pembina import specialist against Item 806.20 
treatment respecting plaintiffs’ merchandise, and as such could be ef- 
fectively foregone. 

The short of the matter: Rhone Poulenc in no way supports the con- 
tention advanced by Export Packers. That decision simply precluded a 
finding of prejudice towards the defendant arising from plaintiff's fail- 
ure to raise a particular legal argument at the Administrative level, only 
to be presented later at trial. In contrast, the issue here involves 
whether the plaintiff importer may neglect to undertake certain manda- 
tory statutory prerequisites prior to bringing a claim seeking tariff clas- 
sification under the duty-preferred status of TSUS Item 806.20. The 
answer is in the negative. As such, Export Packers’ position is rejected. 


CONCLUSION 


Based upon the foregoing findings and determinations, Export Pack- 
ers’ complaint is therefore dismissed in favor of the United States. Judg- 
ment shall be entered accordingly. 


(Slip Op. 92-79) 


NSK Ltp. anp NSK Corp., PLAINTIFFS v. UNITED STATES AND 
U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, TIMKEN CO., DEFENDANT- 
INTERVENOR 


Court No. 90-06-00309 


Pursuant to Rule 56.1 of the Rules of this Court, NSK Ltd. and NSK Corporation 
(“NSK”), move for judgment on the agency record claiming: (1) that the Department of 
Commerce, International Trade Administration’s (“ITA”) review of NSK’s 1974-1980 
sales was not in accordance with law; (2) that the ITA treated NSK differently than other 
similarly situated companies: (3) that the ITA’s failure to use master lists was not in accor- 
dance with law; and (4) that the ITA’s use of best information available was not reasonable 
and not in accordance with law. 

Held: Plaintiffs’ motion is hereby granted in part and all entries entered between the 
period May 1, 1974 and March 31, 1978 shall be liquidated pursuant to existing master 
lists. Furthermore, plaintiffs’ motion is denied in part and remanded to the ITA to recal- 
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culate all entries not covered by master lists, in accordance with the guidelines set forth in 
this opinion. 
[Plaintiffs’ motion is granted in part, denied in part and remanded to the ITA.] 


(Dated May 21, 1992) 


Donohue and Donohue (Joseph F. Donohue, Jr. and Kathleen C. Inguaggiato) for plain- 
tiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Joan L. MacKenzie, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendants. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr., 
John M. Breen and Amy S. Dwyer) for defendant-intervenor. 


OPINION 


TsoucaLas, Judge: This action, brought by NSK Ltd. and NSK Corpo- 
ration (“NSK”), challenges the final results of the Department of Com- 
merce, International Trade Administration (“ITA” or “Commerce”), in 
an administrative review of antidumping findings for Tapered Roller 
Bearings Four Inches or Less in Outside Diameter From Japan; Final 
Results of Antidumping Duty Administrative Review (“Final Results”), 
55 Fed. Reg. 22,369 (1990), for NSK for the period of April 1, 1974 
through July 31, 1980. The investigation by Commerce likewise covered 
tapered roller bearings (“TRBs”) for Koyo Seiko Co., Ltd. and Koyo Cor- 
poration of U.S.A. (“Koyo”). See Koyo Seiko Co. v. United States, 16 CIT 
__, Slip Op. 92-72 (May 15, 1992). 

On October 31, 1973, Timken filed a petition requesting the imposi- 
tion of antidumping duties on TRBs from Japan. Tapered Roller Bear- 
ings From Japan; Antidumping Proceeding Notice, 38 Fed. Reg. 33,408 
(1973). On June 5, 1974, Treasury published a notice to withhold ap- 
praisement of NSK entries of the subject merchandise, made on or after 
June 5, 1974. Tapered Roller Bearings From Japan—Antidumping; 
Withholding of Appraisement Notice, 39 Fed. Reg. 19,969 (1974). A de- 
termination of sales at less than fair value was published on September 
6, 1974. Tapered Roller Bearings From Japan — Antidumping; Determi- 
nation of Sales at Less Than Fair Value, 39 Fed. Reg. 32,337 (1974). 

Master lists were issued on or about May 18, 1978, for NSK er ries 
covering the period May 1, 1974 through July 31, 1976. Administrative 
Record (“AR”) (Pub.) Doc. 50 (Attachment 1). Master lists for the period 
August 1, 1976 through December 31, 1976 were circulated on or about 
May 31, 1979. AR (Conf.) Doc. 33 (Attachment 2). Master lists for the 
period January 1, 1977 through March 31, 1978 were circulated on or 
about May 23, 1979, and amended July 30, 1979. AR (Conf.) Doc. 38 (At- 
tachment 3). 

Effective January 2, 1980, the authority for administering the an- 
tidumping law was transferred from Treasury to the United States De- 
partment of Commerce by Exec. Order No. 12,188, 3 C.F.R. 131 (1980). 
Subsequently, Commerce began to conduct administrative reviews of 
unliquidated entries pursuant to 19 U.S.C. § 1675 (1980). 
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On or about August 12, 1980, Commerce requested information cov- 
ering NSK’s sales for the period May 1, 1979 through July 31, 1980. Dur- 
ing 1981-84 counsel for NSK made several inquiries of Commerce 
concerning the progress being made with respect to the completion of 
NSK entries. See AR (Pub.) Docs. 145, 152, 153, 216 and 227. During 
this period, on September 1, 1981, Commerce published preliminary re- 
sults for forty known firms covered by the 1976 dumping finding; how- 
ever, NSK was not included. Tapered Roller Bearings and Certain 
Components Thereof From Japan; Preliminary Results of Administra- 
tive Review and Tentative Revocation in Part of Antidumping Finding 
(“TRBs From Japan I”), 46 Fed. Reg. 43,864 (1981). In addition, pre- 
liminary results for NTN (another large Japanese manufacturer) were 
published on February 27, 1981. Tapered Roller Bearings and Certain 
Components Thereof From Japan; Preliminary Results of Administra- 
tive Review of Anti-dumping Finding; NTN Toyo Bearing Co., Ltd. and 
NTN Bearing Corporation of America; and Tentative Determination to 
Revoke in Part (“TRBs From Japan IT”), 46 Fed. Reg. 14,371 (1981). 

On March 9, 1984, Commerce issued final results for forty Japanese 
exporters subject to the September 1, 1981 preliminary results, relying 
on Treasury master lists as “best information available.” Tapered 
Roller Bearings and Certain Components Thereof From Japan; Final 
Results of Administrative Review of Antidumping Finding (“TRBs 
From Japan IIT”), 49 Fed. Reg. 8,976 (1984). NSK was not included in 
these results. 

On July 9, 1986, the ITA initiated an administrative review of NSK’s 
entries running from April 1, 1974 through July 31, 1985. In the course 
of requesting information between 1974 and 1987, Commerce utilized 
three different methodologies related to selecting the similar merchan- 
dise to be compared with a U.S. sale when there was no identical home 
market model sold. 

Commerce subsequently limited its investigation to the period from 
April 1, 1974 through July 31, 1980. Final Results, 55 Fed. Reg. at 
22,369. On March 29, 1989, Commerce published section 751(a) prelimi- 
nary results on NSK’s entries covering the period from April 1, 1974 
through July 31, 1980, which stated that based on best information 
available, the weighted average dumping margins for NSK ranged from 
7.77% to 19.28%. Tapered Roller Bearings Four Inches or Less in Out- 
side Diameter and Certain Components Thereof From Japan, Prelimi- 
nary Results of Antidumping Duty; Administrative Review. 54 Fed. Reg. 
12,938 (1989). On June 1, 1990, Commerce issued the final results for 
Koyoand NSK TRBs, finding that the dumping margins for NSK ranged 
between 4.99% to 23.43%. Final Results, 55 Fed. Reg. at 22,382. 

NSK seeks judgment on the agency record claiming that Commerce’s 
review of NSK’s 1974-1980 sales was not in accordance with law, that 
Commerce treated NSK differently than other similarly situated com- 
panies, that Commerce’s failure to use master lists was not in accor- 
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dance with law, and that Commerce’s use of best information available 
was not reasonable and not in accordance with law. 


DISCUSSION 


Pursuant to the Tariff Act of 1930, in reviewing a final determination 
of Commerce, this Court must uphold that determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence has been defined as being “more than a mere scintilla. It means 
_ such relevant evidence as a reasonable mind might accept as adequate to 
’ support a conclusion.” Universal Camera Corp. v. N.L.R.B., 340 US. 
'474, 477 (1951) (quoting Consolidated Edison Co. v. N.L.R.B., 305 U.S. 

197, 229 (1938)). It is “not within the Court’s domain either to weigh the 
adequate quality or quantity of the evidence for sufficiency or to reject a 
finding on grounds of a differing interpretation of the record.” The Tim- 
ken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), 
aff'd, 894 F.2d 385 (Fed. Cir. 1990). 

1. Use of Master Lists: 

In this action, plaintiffs request this Court to order the liquidation of 
all entries entered between May 1, 1974 through March 31, 1978 in ac- 
cordance with existing master lists. Commerce, however, claims that a 
section 751(a) review was in order. A section 751(a) review, however, 


“does not apply to entries which were on master lists issued before the 
effective date of the Act.” The Timken Co. v. Regan, 4 CIT 174, 178, 552 
F. Supp. 47, 51 (1982); Koyo Seiko, 16 CIT , Slip Op. 92-72 at 8-10. 

In the case at bar, master lists existed for entries entered between 
May 1, 1974 and March 31, 1978. Therefore, all entries subject to master 
lists existing prior to the date of transfer of jurisdiction must be liqui- 
dated accordingly. 


2. Entries Not Covered by Master Lists: 


Several entries, specifically those entered between April 1 to April 30, 
1974 and April 1, 1978 to July 31, 1980, were not covered by master lists. 
Thus, in accordance with the transitional rules shifting jurisdiction 
from Treasury to Commerce, a section 751 review was in order for these 
entries. See Trade Agreements Act of 1979, 19 U.S.C. § 1516(a) note 
(1980) (Effective Date; Transitional Rules). 

NSK, however, claims that in conducting their review of NSK TRBs, 
Commerce treated NSK differently than other similarly situated com- 
panies. Indeed, on September 1, 1981, Commerce published preliminary 
results for forty known firms covered by the 1976 dumping finding. 
TRBs From Japan I, 46 Fed. Reg. at 43,864. 

NSK also claims that Commerce reviewed NSK’s 1974-80 sales pur- 
suant to a review initiated in 1980 but never published the results, and 
the subsequent review of the same sales, which was begun in 1986, was 
not in accordance with the law. 

It is well established that Commerce is granted tremendous deference 
in conducting an administrative review. Consumer Prod. Div., SCM 
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Corp. v. Silver Reed America, Inc., 753 F.2d 1033, 1039 (Fed. Cir. 1985). 
In this case, regarding the entries not covered by master lists, Com- 
merce did not abuse their discretion in commencing a new review in 
1986 because Koyo and NSK had been permitted to select what they con- 
sidered to be similar home model TRBs and a foreign firm may not deter- 
mine “similar” products for comparison of value. See generally, The 
Timken Co. v. United States, 10 CIT 86, 630 F. Supp. 1327 (1986). 
Commerce’s subsequent change in methodologies, however, from 
three factors to five factors was not reasonable and was merely another 
delay in the investigation. See Koyo Seiko, 16CITat__, Slip Op. 92-72 
at 12. Congress has encouraged Commerce to complete administrative 
reviews within twelve months. See 19 U.S.C. § 1675(a)(1) (1988). It has 
been determined, however, that this timetable is directory and not man- 
datory. Nakajima All Co. v. United States, 12 CIT 585, 691 F. Supp. 358 
(1988). Nevertheless, “while the statutory framework does not providea 
restraint on Commerce for failing to complete an administrative review 
within a reasonable time, equity dictates that the issuance of a final de- 
termination [ten] years after the last entry in question is an abuse of 
Commerce’s discretion * * *.” Koyo Seiko, 16CITat___, Slip Op. 92-72 
at 14. In light of the circumstances in this case, Commerce’s second 
change in methodology, from three factors to five factors was simply an- 
other delay in the investigation and was thereby unreasonable and not 


supported by substantial evidence. See Id. at _, Slip Op. 92-72 at 
14-15. Therefore, this case is remanded and all entries not subject to 
master lists are to be recalculated in accordance with the three factor 
model-match methodology. 


3. Best Information Available: 


Finally, NSK claims that Commerce erred in its selection of best infor- 
mation available on several occasions. Commerce is granted broad dis- 
cretion in determining what constitutes best information available. See 
Chemical Prods. Corp. v. United States, 10 CIT 626, 632-34, 645 F. 
Supp. 289, 294-96, remand order vacated, 10 CIT 819, 651 F. Supp. 1449 
(1986). Commerce may resort to best information available when a 
party will not or cannot produce information. Daewoo Elecs. Co. v. 
United States, 13 CIT 253, 265, 712 F. Supp. 931, 944 (1989). NSK 
claims that it was unable to provide ten years of cost of manufacture 
data in 1986 because the company discards cost records after five to six 
years. Plaintiff’s Brief in Support of Motion For Judgment Upon the Ad- 
ministrative Record at 31. Thus, in this case, Commerce was faced with 
no alternative but to exercise the best information available rule. 


A. Constructed Value: 


Specifically, NSK claims that Commerce acted unreasonably by using 
cost data from 1980-1985 as best information available for the period 
1974-1980. Id. at 30. Commerce, however, used this information selec- 
tively. It used the cost data from 1974-1980 to the extent it was avail- 
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able, and when it was not available, Commerce justifiably used data 
from 1980-1985. 


B. Sales Data for 1974 to 1976: 

NSK was likewise unable to provide a new home market sales listing 
for the period April 1, 1974 to June 30, 1976 because its sales record had 
been discarded. NSK claims that they were unable to supply the data be- 
cause of Commerce’s changes in methodology and inordinate delay. 
Nevertheless, the fact remains that NSK did not produce the data, thus 
leaving Commerce with no alternative but to invoke the best informa- 
tion available rule. 


C. U.S. Inland Freight and Warehousing Expenses: 


NSK also contests Commerce’s selection of the highest rate available 
for U.S. inland freight and warehousing expenses. Commerce had the 
figures for each year during 1974-1980, yet selected the highest rate 
available. Commerce claims that to do otherwise “would require numer- 
ous and substantial recalculations.” Final Results, 55 Fed. Reg. at 
22,374 (Comment 27). The Court of Appeals has stated that the best in- 
formation available rule may be viewed as “a club over the [ITA’s] head, 
which Congress has brandished to force that agency to arrive at some 
determination within the time allotted.” Atlantic Sugar, Ltd. v. United 
States, 744 F.2d 1556, 1560 (Fed. Cir. 1984) (emphasis in original). 
Thus, in light of the unreasonable time delay in this case, Commerce 
was justified in avoiding further delay by selecting the rates that it did. 


D. Ocean Freight, Export Charges, Insurance and Export Packing: 


Finally, NSK contests Commerce’s selection of best information 
available for ocean freight, export charges, insurance and export pack- 
ing. NSK claims that Commerce should have used the data submitted by 
NSK. In its final results, however, Commerce stated that: 


At verification the Department determined that NSK submitted in- 
formation for ocean freight and export charges based on a sampling 
of expenses for each period and not on actual costs. Such a self-se- 
lected sampling of expenses is neither accurate nor a credible sub- 
stitute for actual expense information. Furthermore, we were 
unable to verify even the sample because there were no backup data 
available for the 1976 to 1980 period. NSK was able to recalculate 
its figures to reflect actual costs for the August 1981 to July 1985 
period at verification. We used as best information otherwise avail- 
able, the recalculated rate for the 1984-1985 period, which was the 
highest rate from the 1981-1985 period. 


Final Results, 55 Fed. Reg. at 22,374. 
Thus, Commerce was justified in its selection of best information 
available in all respects. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded with 
instructions that all entries entered between May 1, 1974 through 
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March 31, 1978, shall be liquidated pursuant to existing master lists, 
and dumping margins on all entries not covered by master lists shall be 
recalculated pursuant to the three criteria methodology for determining 
“such or similar” merchandise. Furthermore, Commerce’s use of “best 
information available” was reasonable in all respects. Commerce shall 
report the results of the remand determination to this Court within 
ninety (90) days of the date this opinion is entered. 





ABSTRACTED CLASSIFICA 


DECISION NO. 
DATE PLAINTIFF COURT NO. ASSESSED 
JUDGE 


C92/89 American Cyanamid | 91-6-00449 9018.90.80005 
5/14/92 Co. 7.9% 
Tsoucalas, J. 


C92/90 Cameron & Co. 83-11-01653 274.60 
5/14/92 6¢ per lb. 
Carman, J. 


C92/91 Robert W. Cameron 83-11-01654 274.60 
5/14/92 & Co. 6¢ per lb. 
Carman, J. 


C92/92 Robert W. Cameron 84-5-00719 274.60 
5/14/92 & Co. 6¢ per lb. 
Carman, J. 


C92/93 Cameron & Co. 84-10-01385 274.60 
5/14/92 6¢ per lb. 
Carman, J. 


C92/94 Robert W. Cameron 84-11-01592 274.60 
5/14/92 & Co. 6¢ per lb. 
Carman, J. 


C92/95 Cameron & Co. 86-9-01239 274.60 
5/14/92 6¢ per lb. 
Carman, J. 


C92/96 Cameron & Co. 87-2-00191 274.60 
5/14/92 6¢ per lb. 
Carman, J. 





TION DECISIONS 


HELD 


3006.10.00 
Various rates 


270.25 
Free of duty 


270.25 
Free of duty 


270.25 
Free of duty 


270.25 
Free of duty 


270.25 
Free of duty 


270.25 
Free of duty 


270.25 
Free of duty 


BASIS 


Agreed statement of 
facts 


Outlet Book Co. v. U.S. 
8.0. 90-65 (1990) 


Outlet Book Co. v. U.S. 
8.0. 90-65 (1990) 


Outlet Book Co. v. U.S. 
S.0. 90-65 (1990) 


Outlet Book Co. v. U.S. 
8.0. 90-65 (1990) 


Outlet Book Co. v. U.S 
S.0. 90-65 (1990) 


Outlet Book Co. v. U.S. 
S.0. 90-65 (1990) 


Outlet Book Co. v. U.S. 
S.0. 90-65 (1990) 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
Sterile surgical 
sutures 


Los Angeles 
Books with textual and 
pictorial content 


Hawaii 
Books with textual and 
pictorial content 


San Francisco 
Books with textual and 
pictorial content 


San Francisco 
Books with textual and 
pictorial content 


Hawaii 
Books with textual and 
pictorial content 


San Francisco 
Books with textual and 
pictorial content 


San Francisco 
Books with textual and 
pictorial content 
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ABSTRACTED CLASSIFICATION I 


DECISION NO. 
DATE 


PLAINTIFF COURT NO. ASSESSED 
JUDGE 


Robert W. Cameron 87-3-00474 274.60 
& Co. 6¢ per Ib 
Carman, J. 


C92/98 Cameron & Co. Ss 274.60 
5/14/92 6¢ per lb. 
Carman, J. 


C92/99 Robert W. Cameron 89-2-00066 274.60 
5/14/92 & Co. 6¢ per lb. 
Carman, J. 


C92/100 Chronicle Publishing | 85-12-01770 274.60 
5/14/92 Co. 6¢ per lb. 
Carman, J. 


C92/101 Chronicle Publishing | 89-2-00068 274.60 
5/14/92 Co. 6¢ per lb. 
Carman, J 


C92/102 Floral Glass & Mirror] 90-7-00376 
5/14/92 
Tscoucalas, J. 


C92/103 Cameron & Co. 85-7-00944 274.60 
5/19/92 6¢ per lb. 
Carman, J. 


C92/104 Cameron & Co. 85-12-01769 
5/19/92 
Carman, J. 





DECISIONS — Continued 


HELD 


270.25 
Free of duty 


270.25 
ree of duty 


270.25 
Free of duty 


270.25 
Free of duty 


270.25 
Free of duty 


542.11 or 542.13 
1.5¢ per lb. or 
1.9¢ per Ib. 


270.25 
Free of duty 


270.25 
Free of duty 


BASIS 


Outlet Book Co. v. U.S. 


8.0. 90-65 (1990) 


Outlet Book Co. v. U.S. 


S.0. 90-65 (1996 


Outlet Book Co. v. U.S. 


8.0. 90-65 (1990) 


Outlet Book Co. v. U.S., 


S.0. 90-65 (1990) 


Outlet Book Co. v. U.S., 


8.0. 90-65 (1990) 


Agreed statement of 
facts 


Outlet Book Co. v. U.S. 


8.0. 90-65 (1990) 


Outlet Book Co. v. U.S. 


8.0. 90-65 (1990) 


PORT OF ENTRY AND 
MERCHANDISE 


Hawaii 
Books with textual and 
pictorial content 


Los Angeles 
Books with textual and 
pictorial content 


San Francisco 
Books with textual and 
pictorial content 


San Francisco 
Books with textual and 
pictorial content 


San Francisco 
Books with textual and 
pictorial content 


New York 
Window glass 


San Francisco 
Books with textual and 
pictorial content 


Hawaii & San Francisco 
Books with textual and 
pictorial content 
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